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HCPARTMENT OF oO 
HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


NOTICE OF DECISION 


PLEASE READ CAREFULLY 


if you disagree, in whole or in part, with the encloced decision of the hearing exaininer, 
you may request the Appeals Council to review it. However, your request for review must 


be filed within 60 days following the date shown below. 


You, or your representative, may file the request for review at the nearest office of the 
Social Security Administration, or you may file the request for review with the hearing 


examiner, or with the Appeals Council. 


Unless you file a timely request for review by the Appeals Council, you may not obtain 


a court review of your case under sections 205 (g) and 1869 (b) of the Social Security Act. 


This notice and enclosed copy of hearing 
examiner's decision mailed to the claimant on 
June 2, 1971 


Form HA-502-3 
(6-69) 
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DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


HEARING EXAMINER'S DECISION 


In the case of Claim for 


Period of Disability and/or 


Douglas Buturla Disability Insurance Benefits 


(Claimant) 
140325420 


ist tet a EEE AAD a 
(Wage Earner) (Leave blank if same as above) (Social Securit, Number) 


Claimant filcd application for dieability insurance benefits and for 

the disability "freeze" on April 14, 1970 alleging that he became unable 
to work on December 10, 1969 due to back and rib injurics. His 
application was denied by the Bureau of Disability Insurance of the 
Social Security Administretion on September 22, 1970 and he filed a. 
request for reconsideration on October 5, 1970, The prior denial 

was affirmed in a reconsideration determination dated November 6, 1970. 


Claimant filed a request for hearing on January 19, 1971 reciting that 
ne disagreed with tic determination made im his case because he needed 
a spinal fusion operation and could not work. 


A hearing was held at New York City on May 24, 1971. The claimant was 
present in person but was not represented by counsel or other qualificd 
representative, He specifically stated that he desired to proceed with 
his hearing without being represented, after it had been carefully 
explained to him as to his right to be represented, if he 0 desired. 


ISSUES, APPLICABLE LAW AND REGULATIONS 


The general issues before the Hearing Examiner are whether the claimant 
4g entitled to a period of disability and to disability insurance benefits 
under Sections 216(4) and 223, respectively, cf the Social Security Act, 
as acended, The snceific issues are whether the claimant was under 4 
"disability", as defined in the Act, cnd, if so, when such disability 
comyenced and the duration thereof; and whether the special carnings 
requirements of the Act are met for the purpose of entitlc:scnt. Claiment 
filed his application o1 April. 14, 1970, and continues to meet the 
special earninss requirement through December 31, 1974. Thus, on the 
basis of his application filed on April 14, 1970, the evidence must 
establish that the claimant was under a disability as defined in the Act 
beginning on or before the date of this decision, for entitlement to 
disability insurance benefits or establishment of a period of disability. 
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Section 216(i) of the Social Security Act provides for the establishmeat 
of a period of disability, and Section 223 provides for the payment of 
disability insurance benefits, As herein pertinent, both Sections define 
"disability" as an inability to encage in any substantial gainful activity 
by reason of any medically determinable physical or mental impairment 
which can be expected to result in death or has lasted or can be expected 
to last for a continuous period of not less than 12 months, 


Section 223(d)(1) of the Social Security Act, as amended, defines “disability” 
(except for certain cases of blindness) as the "Inability to engage in any 
substantial gainful activity by reason of any modically determinable 
physical or mental impairment which can be expected to result in death 

or which has lasted or can be expected to last for a continuous period of 
not less than 12 months." Section 223(d)(2)(A) further provides that “an 
individual (except a widow, surviving divorced wife, or widower for purposes 
of Section 202(e) or (£) shall be determined to be under a disability only 
if his physical or mntal impairment or impairments are of such severity 
that he is not only unable to do his previous work but cannot, considering 
his age, education, and work experience, engage in any other kind of ° 
substantial geinful work which exists in the national economy, regardless 

of whether such work exists in the inmediate area in which he lives, or 
whether a specific job vacancy exists for him, or whether he would be 

hired if he applied for work, For purposes of the preceding sentence 

(with respect to any individual), 'work which exists in the national 


economy’ means work which exists in significant numbers either in the 
regionthere such individual lives or in several regions of the country." 


Section 404.1502 of the Social Security Administration Regulations No. 4 
(20 Code of Federal Regulations, Section 404.1502) provides that whether 
or tot an impairment in a particular case constitutes a disability as 
defined in the Act, depends on all of the facts of that case, and that 
primary consideration is given to the severity of the individual's 
impairments. Consideration is also given to such factors as the 
individual's age, education, training and work experience, The Regulation 
further provides that medical considerations alone can justify a finding 
that the individual is not under a disability where the only impairment 

is a slight impaincent or a combination of slight abnormalities, on the 
other hand, medical considerations alone, including the physiological 

and psychological manifestations of eging, can, except where other evidence 
rebuts a finding of "disability", justify a finding that the individual 

is under a discbility where his impairient is one that meets the duration 
requirement (has lasted or can be expected to last for a continuous period 
of not less than 12 months), and is listed in the medical listings in 
Subpart P, or the Secretary determines that his impairment or combination 
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of impairments is medically the equivalent of a listed impairment in 
Subpart P. Comitions which constitute neither a listed impairment 
nor the medical equivalent thereof likewise may be fuund disabling if 
they do, in fact, prevent the individual from engaging in any 
substantial geinful activity. 


EVIDENCE OF CLAINANI AT HEARING 


At the hearing, claimant appeared to be of about his stated age of 28. 
He was a very nice looking young man and seemed to be of average 
intelligence. Claimant testified that he was a high school graduate, 


Claimant related that he went into the Navy after he graduated from high 
school and was on active duty for two years, He was in the Reserves for 
some six years, 

His first work after being discharged from the Service was for United 
Parcel Service, loading and unloading tractor trailer trucks, which he 
did for about three months, He then worked for an exterminating company 
as an exterminator for about a year. 


He recited that he started working for the New York City Police Department 
in September of 1965 and worked in this capacity until December 10, 1969, 
when he received rib and back injuries in an automobile accident. He 


stated that he had not returned to full duty since, that he was sent to 
limited duty for approximately a week, doing a desk job, and that he 
just couldn't do it. 


He related that he would get severe pains in his low back which radiated 
down his right leg. He reccives regular pay from the New York Police 
Department, 


When asked about his activities he replied that he was restricted to his 
house by the Police Department when he was not able to work, The only 
time he goes out is when he goes to the police surgeon or his own doctor, 
He goes to the police surgeon at least every two weeks. He is taking 
medication for extreme pain, His own doctor is Dr. Briggin who he sees 
about once a month. He stated that Dr. Priggin examines him and recommends 
a spinal fusion operation, The claimant explained that he doesn't want 
this operation és thcre is no guaranteed result from the operation and the 
odds on it being a success are very slight. He stated that he was first 
advised unequivocally concerning this spinal fusion surgery in Janury 

of 1971 although it had been suggested as a possibility some time before 
by a doctor, 


A/N 14032-5420 12 


Claimant complained that he was restricted from bending and that he 
couldn't sit or stand for prolonsed periods without severe pain duc 
to his condition, He concluded his testimony by stating that the 
police surgeon had recommended that he be put out of the Police 
Department because of his injury. 
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SULIARY OF Ti 1LDICAL EVIDE::CE 


Claimant was hospitalized froa Deecsber 10 to December 13, 1969 at 
Dector's Hospital at Staten Island, Mew York. The discharge summary 

is signed by Dr. Henry Dricsen, an orthopedic surgeon. It is recited 
thet claimant was admitted to the hospital following injuries sustained 
while seated next to the driver in a car when it was struck by another 
car and driven inte a parked vehicle. The doctor stated that claimant 
was apparently thrown against ‘e door on the right, injuring his lower 
back, right hip region ani right lower ribs. X-rays were taken and were 
negative for fractures, Ile was given medicaticas for pain aid put on 
complete bedrest. He was discharged for further follow-up on 

December 13th, using a rubber foam strapping. He was still complaining 
of pain in his lower back, with radia*’on to both shoulders and aching 
in his right hip region, 


Examination showed tenderness over the lumbosacral spine with restricted 
trunk movement, There were no neurological findings present. There was 
pain on straight leg raising and tenderness over the lumbosacral area. 


The diagnosis was ligamentous sprain, dorsal lumbar spine, contusion of 
right lower ribs. 


there is another report’ by Dr. Briggen dated April 28, 1970. On examination 
on December 22, 1969, he still complained of pain in his lower back with 
radiation up to both shoulders. He was unable to sit for any length of 

time and complained of aching in his right hip region. There was still 
restriction of trunk movement, tenderness over the lumbosacral spine and 
richt sacroiliac areas with restriction of straight leg raising and the 
ccnplaint of pain in his lower back. There was some tenderness over the 
lower ribs on the right. Claimant was started on physiotherapy treatment. 


On January 5, 1970 claimant still complained of severe pain, at times, 

in his lower back especially after sitting or bending. At times he was 
unable to get comfortable, with a feeling of a "big knot" in his lower 

back with radiation up to the shoulder blades. There was still restriction 
of trunk movement and tenderness over the lumbosacral spine in the right 
costal area, ‘here was pain on striaght leg raisins but no neurological 
findings were present, He was continued on physiotherapy treatments and 
advised to obtain a lumbosacral support. 


On January 26, 1970 claimant complained of severe pain in his mid and 
low back and right lumbar region which had been present for one week, 
At times, the pain radiated up to between the shoulder blades. He 
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was wearing a lv “osacral cupport without mweh relief. There was still 
restriction of trunk wovercine and clai.cnt stood with a slight forward 
list, ‘si.cre wer pada on straight leg raising end tenderness over the 
lu bosacral spine, Clats2nt was coutinued on physiotherapy treatments 
and the lumbosacral support. 


On February 9, 1970, claimant complained of considerable pain over the 
lumbosacral area and richt lower rib and lumbar region, present for the 
past week, The pain was aggravated on trunk movements with restriction 
and limitation present. There was also pain on straight leg raising 

on the right vith restricted motion present, No neurological findings 
were present, Claimant was continued on physiotherapy treatments and 
exercises, 


On March 9, 1970, claimant was somewhat improved with physiotherapy 
treatments, He still complained of residual pain in his lower baek- 

with radiation down the left lower extremity. There was still pain on 
straight leg raising but less restriction at that time. No neurological 
findings were present, Claimant was continued on physiotherapy treatments 
and exercise, The diagnosis was ligamentous sprain of the dorso-lumbar 
spine and contusion to the right lower ribs. The prognosis was still 
guarded as to any permanent disability. The docto: stated that claimant 
still remained under observation and was still unable to return to regular 
duties. 


On April 6, 1970 examination disclosed that he still had restricted trunk 
movements and pain on straight leg raising and also on flexion of the neck 
with tenderness over the right lumbar region and along the anterior 
superior iliac crest. Physiotherapy was to be discontinued temporarily 
but claimant was to continue with warm baths and exercises. The doctor 
suggested a neurological consultation and stated that claimant was 

unable to return to regular duty as yet. 


On April 28, 1970 the doctor stated that claimant was to resume physio- 
therapy but was still awaiting neurological consultation, 


There is a lettcr report along with an enclosure dated May 4, 1970 by 
Dr. Stephen M. McCoy, 4 board certificd surgeon of Brooklyn New York. 
The letterhead indicates that Dr. ticCoy is Chief Surgeon of the Police 
Department of Kew York and he recites that as a result of claimant's 
injury sustained in the line of duty on December 10, 1969, claimant 
had been on continuous sick report up until this time. 


There is a report dated Nry 26, 1970 by Dr. Thomas Q. Garvey, Jr., board 
certified Otolaryngologist of New York. Dr. Garvey is also a specialist 
in Neurological Surgey. His diagnosis is neuritis of the femoral nerve 
in the right anterior thigh, He recommended conservative treatment and 
seid the prognosis was guarded, 
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Tore 4s another report by Dr. Ucnry Peipeina dated June 9, 1970 ond he 
stated that clad; at still cocplaircd of pain in hic lower back and 
risit hip region with oceccional rad/stion down the anterior right 
thicsh, Upon excnination, cleimant stood erect, with restriction of 
trunk movemeats, flexion, extension end lateral bending. There was 
tenderness over the lower lumbar spinc on the right, and pain on 
straight leg raising, There was no definite neurological findings 
although he compleined of some tenderncss along the anterior thigh on 
the right. The doctor stated that inasmuch as his symptoms. still 
persisted, he would advise further hospitalizetion in the form of 
pelvic traction end coxplete bedrest, 


A/H 14032-5420 


There is a report of a period of hospitalization signed by Dr. Briggin 
covering a period from June 19 to July 10, 1970. The doctor recited 
that claimant had been recciving physiotherapy, pelvic traction and 
heat massage, He had EMG studies which were reported negative. He 
was discharged somewhat improved on July 10th for further follow-up 

at the office. The diegnosis was again ligamentous sprain, dorso- 
lumbar spine, with residual symptoms still present, 


Claimant was seen by this doctor again on July 14, 197u and he recites 
that the pain still persisted in claimant's lower back with radiation 
down both lower extremities, espedally on the rignt, aggravated on 
coughing and trunk novements, He was unable to stand erect, with 
restricted trurk movements. No definite neurological findings were 
present, He also had pain on straight leg raising. The doctor recited 
that claimant was to have pelvic traction at home and would probably 
require a myelocram later. 


There is another report by Dr. McCoy dated August 14, 1970, Dr. McCoy 
stated it was indicated that further treatment was necessary and claimant's 
failure to respond made it difficult to predict when he could return to work. 


There is an undated medical report by Dr. Russo which merely states that 
claimant was being treated by him for essential hypertension which was 
not related to his disability. 


There 14s a report dated October 26, 1970 by Dr. David M. Bosworth, a 
board certified specialist in Orthopedic Surgery. Claimant had 
complaints of lumbar and lumbosacral pains, radiating to the postero~ 
lateral aspect of the right lower extremity, to the upper calf, The 
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loctor indicates that x-rays on February 23, 1959 and May 4, 1970 of 
the lurbocacral coine were norm cl, however x-rays on October 7, 1970 
ehowed slight narrowing of lucbar 4th dise interspace. 


On «« “plete orthopedic excmination claimant showed restriction of 
junbosacral motions, protecticn, positive Lasegue on the right, and 
‘oekoenanea pain on forced head flexion, All other findings were 
negative. The doctor's diagrosis was laccrated lumbar 4th disc, with 
only slight degenerative changes, He recommended that claimant continue 
lusbosacral belt su-port and to do warm baths at home before bedtime to 
relax him and use a firm bed support and occasional observation, He 
uggested stopping intensive treatment, as magnifying situations, He 
suggested that claimant be returned to limited duty and stated he 
<hought this would be of value, 


Dr. Bosworth saw claimant again on January 18, 1971 and stated that" 
claimant's pain had continued, that he had returned to restricted duty, 
but had another attack of pain and was out on sick report. Examination 
till disclosed restriction of lumbosacral motion and protection, and 
positive Lasegue on both sides, weakness dorsiflexion of the right hallux 
end decreased sensation of lumbar 5 nerve root level, downward on the 
cight. The doctor's diagnosis was lacerated lumbar 4 disc. He stated 
hee with the continuing disability and increased findings he would 
avice exploration of lumbar 4 on the right and right midline and 
fusion of lumbar 4 to sacrum with a distraction graft. He stated that 
lcimant was to consider the matter and the Police Department was to 
consider same and if they wished it done, would be glad to furnish him 
with the above surgical repair. The doctor stated that claimant was 
disabled for police duty. 


There is another report by Dr. Bosworth dated January 26, 1970 which 
discloses no new information, merely stating that he first saw claimant 
m October 26, 1970 and saw him again on January 18, 1971. 


FINDINGS 


fter carefully reviewing and analyzing the entire record and evidence 
in this claim, the Moarhg Exaulner finds that; 


1, Clairant received injuries in an automobile accident on December 10, 
1969 ciagnosed as ligamentous sprain, dorso-lumbar spine and he 
ae to have symptoms up until the present time and has 

striction of lumbosacral motions and positive Lasegue on the 
vhake and lumbosacral pain, 
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2. After months of treatment, the diaznosis was changed to lacerated 
lumbar fourth disc and a spinal fusion was recomnended which the 

claimant has refused. 


The claimant cannot be found to be under a disability due to the 
fact that he has failed to accept the recommended spinal fusion 
which is contemplated to restore his ability to do his former 
work. 


The evidence fails to establish that the claimant's impairment 
prevented him from encaging in substantial painful activity for 
any continuous period, prior to the date of this decision, which 
has lasted or can be expected to last for at least 12 months, 


fhe claimant was not under a "disability" as defined in the Social 
Secucity Act, as amended, at any time prior to the issuance of this 
decision, 


6. Even though, due to his current condition, claimant has not been 
certified as able to return to his regular police duty, he does 
have the residual physical capacity to engage in many types of 
light work, not as physically demanding as his former work, which 
exists in significant numbers in the large metropolitan area 
where he resides. 


EVALUATION OF EVIDENCE 


fais unfortunate young man did reccive moderately severe injuries in an 
automobile accident in December of 1969 which have precluded him from 
being ecertificd as being able to perform his sometimes rigorous dutics 
policeman, Although not all of tle time rigorous or demanding, 
duties of a policeman are such that the physical standards are 
quite high and for this reason the police surgeon has not certified 
claimant as being able to return to his work. However, it has been 
opinion of his attending doctors that a spinal fusion would restore 
ability to work as a policeman, For some reason, this claimant hes 
iecided that he does not want to undergo a spinal fusion as no one will 
: him a 100% guarantee that it will be a success, A spinal fusion 
ration, althourvh seeming somewhat serious, is accepted as a routine 
ration in our present day sophisticated medical experience and claimant's 
failure to follow the advice to undergo this surgery, in itself, bars 
him from receiving the disability insurance benefits he is seeking under 
he provisions of Section 404.1507 of the Social Security Regulations No. 4. 


18 


10 


t's reason for failing to accept this surcery which has been 
ed to him is not consider:d "justifiable cause", 


thoush claimant is precluded from returning to his former duty 
oliceman duc to the residuals of his injuries received in 
of 1959 he is obviously not precluded from engaging in all 
kinds of substantial gainful activity. This claimant is only 28 
ars Of age, is a high school graduate and is of average intelligence, 
tainly these factors, along with his prior work and military 
clence, would qualify him for an abundance of light and quasi- 
tary jobs wiich exist in substantial numbers in the large 
politan area where he resides, The mere fact that he is precluded 
1 engaging in his former work does not entitle him to Social Security 
rence benefits. To the contrary, the evidence must prove 
impairment, considering his age, education and prior 
ork experience, he is precluded from engaging in any substantial 
gainful activity, The evidence in this case utterly fails tu. prove 
hat he has any limitations upon his ability to function of such 


severity that he would be precluded from engaging in any type of 


stantial gainful activity. 


s conceded by the Hearing Examiner that due to the fact that he 
tinues to be paid his salary by the Police Department inasmuch as 
y» off from work cue to an injury received on the job, he is not 
ly to be secking work 4s long as this continucs, However, this 

tor cannot be considered in his cliia for disability insurance 
fits under the Social Sccurity Act. To the contrary, #.:l1 of the 

tors above cited must be considered in determining whether or not 
suld actually engage in substantial gainful activity. 


DECISION 


s the decision of the Hearing Examiner that the claimant, based on 
application filed on April 14, 1970, is not entitled to a period 
i{sability or to disability insurance benefits under the provisions 
Sections 216(1) and 223, respectively, of the Social Security Act, 
amended, 
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whether you have the required insured status under the law; and if so, as of 


Whether -our impairment has lasted or can be ex- 


can be expected to result in death; (4) Your ability 


; f / r fisat lity, if any, began. 
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examine 


234 Yoderal Building 
400 iiorth 8th Strect 
Richmond, Virginia 23240 


Aerid 9, 1°72 


Res Youne Mersey iity Are bicstion 


ALR? Do Ne 2a OD 


Dear . She 
* os , e 


This is to advise you that your request for a hearing betore a 
hearing examiner of the Social Security Administration is now 
pending in this office, It is my intention to set this claim 
for hearing within the next 30 days, if at all possible. 


If you have undergone any medical treatment Since you filed your 
applie-*ion for which you have not obtained medical reports for 
the Social Security Administration, please get the medical reports 
from your doctors or hospitals before the hearing ig set so that 
you can submit this additional evidence at the hearing. 


You will receive due notice of the time and place of hearing. 


Very truly yours, 


Witliam V. MNcNemar, Jr. 
Hoaring Examiner 
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| disag he determination made on the above claim and request | a hearing before a hearing ¢ examiner of the 
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Check one si following “Check C ‘ONLY YNLY_ONE of the statements below. 
A 1 have additional evidence to submit. | wish to appear in person before the 
{Atlach such evidence to this form or hearing examiner. 
jot ward to th — Security Office 
within 10 dz (1) | waive my right to appear and give 
[J thave no odd ienad avidonte te salen ovidence, and hereby request a decision 
2 _on the evidence before the hearing examiner. 
Signed by (Ever the claimant or repro: “ptative should sign-Enter “addresses for both. If claimant's representative is 
] no! an attorney, complete Form SSA-1696) -1696) 
SIGNATUR ME OF CLAIMANT'S RCPRESENTATIVE 
A ie) Se 
‘ Ai) 
CITY, STATE. A iP CODE ee Te vues Y. STATE. AND ZIP ‘a me age aetal 
pe en, ene eee ee) Ser rea ae Set J bon D = eae 
TELEPHONE NUMBER DATE | nee EPHONE 


C ‘Cla mant should | no! fill in below this lin A 71 qe fas oe am 
Ms 


Is this request filed within 6 me ronths of the reconsideration determination? Yes (-] No 
(1) attach claimant's explanation for delay, (2) attach any pertinent letter, material, or information in the 


if “No” is checked: ( 
Social Sc urlly Oltice. Wr ieee it ip estes ope = Balnce A ee ——-. 
ACKNOWLEDGASENT OF REQUEST FOR HEARI 9 ie AW) AS\, ; 
Your request for a hearing was filed on __ + fae | 4 ae ee es TLS aes is 2 cal WPL é ily —- 


the hearirg examiner v ill notify you of the time and place of the hearing al lo ast 10 days ; prior to the date which 


will be 


For the Social Security Administration 


[} Ea 
(Loc ation) 


if (City) 2 (State) (ZIP Code} 


[] orc (ers) [(] CWA (8DPA) 
Interpreter Needed_ N ie ___ Servicing District Office Code _ 


Hearing | 
Exam % 
Son ry ae fvhy) 2 DG 
| ' £ BL b OR Bt ee (S gngiure) ae / d; J it 
laim [[] Paymont Center pea 24 CS ne a al 
ie | fare Tang Ra 4, 
4 AES, Y id [69)- 
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form HA 501 


(6-69) HEARING EXAMINGR 
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DEPAFTI'ENT OF 
HEALTH, EXNUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


N) 
a 


TRANSCRIPT 


i the case of Claim for 


mou) Eaturl 2 


“ - * a 
(Wage Earner) (Social Security Account Number) 
Hearing Held 
at 
Federal Buildcinz, Room 3138 
Federal Plaza 
eer ereres 213" Bi foi om Deeg oe I), eee ene! 
on 
hoe ___—May eh, 1971 a ee 
Douglas Buturla, Claimant 
WILTIAT Vi. EG Crate. ase MARIJCRIS MW. SWATS 


Hearing Examiner Hearing Assistant 


form HA-509 
(7-60) 


ATCO 


laimant and ware earner 1:0-32-5h29 


commencing 


connencine 


oT oye 


eval 


flew 


Yarjoric 


>a 


what the questions 
and how the hearing is concucted. 


o 


ng in the case of Douglas Prturla, 
insurinee benefits on his earnings record, Social 


1,0-32-5):20. Mr. Puturla, I am a Hearing Examiner for 


learings and Appeals of the Social Security Administration and I 


presentative or an employee of the Bureau of Disability Insursnce 


ceterrination which you are ouestioning in this proceedines. 
of hearing which I sent to you I advised you of your 
e other qualified person. tay, it's 
you be represented by someone in this case, and 
he fact that you are here today alone in your ow behalf 


to procecd with your case without being represertcd, is that 


That is correct. 
Very well then, -let me explain this hearing procedure to you. 
ose of this hearing is to give you the opportunity to have your case 


sidered by a nderendent Hearing 'Txaminer who has had no prior 


cind by the prior denials in your ecse, 
indepencent decision based on all 


siston 


asking you ouestions and the 
attempt to cover everythinz 


vou have amvthire in addition to 


you, well you will be given an opportunity to 


at what we call t Exhivit File which contained all 
reports that we have about your case up until the time 
ritch ere mumbered 1 through 26, respectively. Now, will 


"made a part of your record to be considered 


evidence here today in srriving at a decision in your case? 


“tted anc so marked. 


viously identified, were received in evidence 
wd herco®. ) 


1 you briefly what has henpened thus far and what 


1, 1270, you filed application allering that due to a back injury 


unable to work on December 10, 1959. Your application 


a recon- 
You filed your recest for hesring on January 
e is now before m s Hearing Pxaminer. 
in your 
entitled to 
amended, and whether a period ef disability may be 
mm 2164) of ruch .« The specific issues on which I 
findings and conclusions are the nature and severity of your impairment, 
ch irpairment will or can te expected to be for at least 12 contimmous 
reeult in death, your ability to engage in substantial gainful activity, 


of disshility, if found to exist, whether the special earnings 


nt wos met based on your erplcyment and earnings and, if so, as of what 


Clairant, DOUGLAS BUTUPRLA, havine first been duly sworn testified 
’ ’ ‘ 


re ct? 
That is correct. 


Pid 


fo in school, tr. Paturla? 


Did you finish high school? 


Yes, I did. 


Now, after your public school education did you ever have any 
; 3 I : 


L 


411 right, when were you in service, sir? 


to 1942 I was in tho reserve. 


-_-7 


now Mr. Buturla, I'm. interested now in finding cut from 


f work that you've done threu;hout your work career up until 


what was the first work that you started doing when you finished 


went into the Navy right after graduation. 
tnd how long--you were om active duty in the Navy? 
Right for 2 years. 


All right, after you got out the Navy what was the first work 


I believe it is the United Parcel Service. 
nat kind of work did you do for them? 
and unleading tractor trailer trucks. 
right, how long did you do that? 
about 3 or L months. 
was the next work you did? 
ing for an exterminating company. 


whnt kind of work did you do for an exterminating 
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did that, I assume you treated 


tS , roaches ard any kind of 
o ature - le 9 
sprays and so forth? 
Tnat's correct. 


uncernvath houses and things like that. Did you have to do that? 


And how long did you work for the exterminating company? 

I would say arproxinately a year. 

All right, what was the next work you did? 

New York City Police Departrent. 

All right, when did you first start with the Police Department? 
September of '65. 

All right, now, is that the last work you did? 

Yes. 

And how long did you continue with the Police Department? 
Presently, I a amember of the force. 


Yes, but when did you--when were you last on duty? Are you baci to 


All right, you were in an accident. or some kind December--on or about 
LO, '69, I believe, is that right? 
That's 


vas that in connection with your work? 


mobile, rift 


received various injuries--rib injuries, back injury? 


Now, what do you mean by that? Have you returned to seme kind of 


tes, I was sent to the limited duty section of the Police Department, 


ried some light duties they call, which is working at a desk which I 


approximately a week and I just couldn't do it. 
And about when was that? 
{[n October of '70. 


And you haven't done anything since then, is that--that was the only 


Cnty withee 


“1, I would get severe pain in the back, the low back and dowm my 


vv, do you draw some type of benefit from the Police because you are 


i for active duty? 


ar pay from the Police Denartment. 
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1] receive that until you are certified to go back--is 


All right, Mr. Puturla, whe you haven't been working as a 
just what are your activities now, what do you do to pass the time? 
— 2 


ell, I'm restricted to the house by the Police Department. I can't 


ouse. The only time I can leave the house is when I visit the police 


In other words, they have a requirerent if you are not able to work 
suppose to go out, is that-- 
Richt. 
it? And about how often do you--do you go to the police 
triention? 
ht least cnce every « 


re you tavine any kind of medicine now, Mr. Puturla? 


hat you take? 


’ 


Slchicire for extreme pain, Talvin, Nexbutal, I believe that's 


Have you had any operation due to this injury? 


They have requested on operation but I haven't had it. 


Noir, yuu say yeu go to the police surgeon at least every 2 weelks,. 


‘lell, does he examine--he examines you,I assume, when you go in there? 
On oscasicn becau é y I'm under the care of my own physician, 
follow with the Police Department 


ing the surgeon. 


All righ w, who is your ow doctor that you see? 


And how often do you see Dr. Prirsin? 
Presently, once a month. 
he do for you? 
examination and recomiends the operation. 
that they are recommending an operation that you don't 
have, is that what you are saying? 


f operation? 


A spinal fusion. 
1 you decided that you don't want to have ¢'.is operation? 
Yes. 


Any particular reason, or what is your reason that you don't want 


not a muaranteed operation, which I assume all 
itions are not muaranteed, but the odds on this being a success are very 


ht, and they tell me that I would mere than likely have to come back for 


second operation in 8 months, corrective surrevy. 


Bosworth in January of '7l--no wait 
I don't remenber, it was last year sonetime and he told 


an operetion right be necessary, but it wasn't definitely determined 


Well, I'm interested to bendine, sitti standing, get extreme pains 
g into the toe. 
low, wait I don't think I understand you, you say you are restricted 
stricted to? 
Restricted from bending forwar’l or back or to the side, and the pain in 
radiates down my buttocks down to the right leg into the foot. 
restrictca from bending when you started off--bending and what 


"ou gar? 


. 


Well, I can't sit for long periods or stand for long periods-- 


Without having this pain? 


Pain--like the pain is aluays there and it builds up the longer I 


the longer I stand. 
All rient, is th sing else tuat bothers you? 
No. 
All right, Ir. Buturla, is there anything else that we haven't covered 
that you want to say, any additional testimony yc. want to make or any statement 


that you want to make? 


=~ 


sebiisuvd o 


slice Denar "ent cue ha my iniury. 
t , aw? 
rut out, you say: 


ate thu) 


| + 


SHINER: All right, Mr. Buturla, I don't think of anythinz else unless 


sonething further the record will be closed and t'* hearing closed 


ou think of anything else you would like to sav? 


IER: All richt, then if there is nothing further the record wiil be 


he hearing closed written decision at least 
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days from today, and ink you for coning in. 
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BOG iat Br lt al ecm teense 


APPLICATICH FOR DISAC'LITY INSURANCE BENEFITS 


NOTICE —(a) Whoever makes or causes to be made any false statement or repre- 
sentativ) -f a material fact in an application or for use in determining a right to 
payment under ti.’ Social Security Act, or (b) whoever, having received a payment 
for the «se end benefit of another pe:czon, knowingly end willfully uses such pay- 
ment ‘or cther than the person for whom it is received, is subject, under the Social 
Security Act, to a fine of rot more thaa $1,000 ‘ ‘year's imprisonment, or both. 


I hereby apply for a period of disability an all insurance benefits payable to me under Title II of the 
Social Security Act, as ame ided. 


Enter your Tol name (Check one) |Enter your Social Security number 
A Male lf none or unknown so indicate) 


f ’ 
[| Female Ws and | a | SFU a 


- ce the name of the State or Foreign Country where you were born 


(o) Hove you (or has someone or. y a"r behalf) ever filed an application for 
monthly social security benefiis tefore? 
| { ]¥es (If Yes,"' answer (b), (c), and (d). p< No (If '‘No’’, go on to item 4). 


l(b) K Kind of claim filed 


es ae Fo ene oe ie ak ee 
c) Enter name of person on whose earnings record you filed other (d) Enter Social Security Number of 


application(s) person nomed in (c) 


| | —— | ees aoe a —— 


4. Wie is your disability? (Brie/ly describe your impairment, that is, the injury or illness that prevents, or has 


prevented, you from working.) 


pero iit aa d NB 4. “as 


cine DATE (nth, day, and year) 


j 


| fo) When did you become unable to work because of your disability? / ey uo 


(b) Are you still disabled? 
oa Yes (If "Ys, Fd on to item 6.) Ee No (If *‘No,”’ answer(c).) po 
Sie Tee ; PA Rae ———————" TATE (Month, day, and year) 


(c) If you are no longer disabled, enter the date you were again 


able to work. 


(¢) )] Confined in a chair (Including wheel chair) 


_ [Check the first block which agents to you, 


(a) [| Confined ir. « medical institution other than 
o general hospital te) [__] None of the above but unable to go outside 


—--- Seeenianes Rene eee . Able to go outside but but only: with help of 
te) yP Putient ina pean’? hos pital w a Mb pis te person or device 


—— —-— 


(gq) PALAble to go outside without help 


(c) ‘: } Confined in i at home 


FOr SSA-16 (16-09) 
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sets nen canine capensis 
7. | (a) Have you filed (or do you intend to file) a claim for disability benefits 


under any workmen's compensation law or plan? 


(if ""Yes,'’ answer (b). I/ “*No,”* go on to ttem &.) 


— —a 


(b) If you hove filed such o claim, hos there been o decision on the claim? 


| (i "Yes, answer(ed) Tf No," goon to item B&B) 


| 
y AMOUNT 
(c) Enter the amount of the weekly payment made to you. ...--- $ 


(If you are receiving or have received payments on other than a weekly basis, such as bi-weekly or 
monthly payments, or if you have received a lump-sum payment based on your workmen's compensetion 
claim, please indicate in ‘'Remarks'’ and include the amount of such payment or payments.) 


8. | Did you work in the railrood industry any time on or after January 1, 1937? [_] Yes hx{neo 


ve eens TC 
(4 Yes {_] Ne 


9. |(a) Were you in active military or naval service after September 7, 1939? 
| (If ‘tes,’ answer (b) and (c). If *’No,"’ go on to ttem 10.) 
'{b) Enter name of bronch (Army, Novy, ete.), country served (if other than U.S.) and dates of service. 


| i - - 
, = 6 3 
ey leg ib / pe 


—— 


|(e) Hove you received, or do you expect to receive, o benefit from ony other 
| Federal agency? {_] Yes SZ[Ne 
| (If Yes," enter the names of all such agencies. ) 


7 ee 
10. |e Enter the names and addresses of all the persons, companies or government agencies for whom you worked 


| during the last 12 months. 
@ If you worked in agricultural employment, give this informacion for this year and last year. 


| 
j@ If you were not employed during the past 17 months, enter the information for your last peciod (no matter how 


long) of employment. 
] WORK ENDED 


WORK BEGAN | (If still working 
NAME AND ADDRESS OF EMPLOYER show “‘Nu; Eaded*") 


‘9 Ro wcfotr -/e2 Enis Lf. 


so cnsaiieenntinenivainniats ia <—— 


r 


a 


« gaat " Op | 
Metaryrte GrscerTHL- A = ya] 


(1f you need mbre space, use ‘*Remarks"' space on the bac k page.) 


1. |May the Social Security Administration or the Stote agency reviewing your 
lease ask your employers for information needed to process your cloim? 


12. |Were you self-employed this year, last year, or the year before? 


1(f "Yes," answer question 13. If ''No,"’ go on to item 14.) 
w ‘ 
13. Check the year or yoors re Lal ve Nag 
w In whet kind of trade of business were you self-employed? cn 
bai enten: yeu) vere business $400 or more? 
(Cheech “Yes” of “*No**) 


self-employed 
me . fe pens peregues armegeeane ace | 


{ | This Yeor 
[ ] Lost Yeor | | ¥os 
{__] Year Before Last {_] Yes 


——————_—__—_- 
14.| How much were your totol earnings last year? (Count both x ages and sc 
empl yinent ine one Y none, write ‘Ni ie") 


i3.| How much have you earned eo far this year? (I/ none, write “"Nonef) . 
“6. (a) Are you married? Pd Yes [_] Ne 


__ A ""Ves,"" give the following information about your wife or busband) b 


OATE OF BIRTH DATE OF If husbond or wife is age 62 of over 
WIFE'S MAIDEN NAME OR HUSBAND'S NAME (If unknown MARRIAGE or is filing for disability benefits, 
show age) enter his or her Sociol Security No. 


esse Te damn P 


ister Thiet oF4 - 3¢ pee Ss 


(b) If you are a married women, wos your husband receiving at least one-holf of his 
support from you at the time you became unable to work because of your disabling 
condition, or is he receiving at least one-half of his support from you now? f)Ves . [_] Ne 


Your unmarried children (including natural children, adopted children, and stepchildren) may be eligible for 
benefits based on your earnings record if they are now, or were, in > past 12 month: 


@ under age 18 
@ age 18 to 22 and attending school 
@ age 18 or over and under a disability (which must hove begun before age 18) 


If you have children who may qualify for benefits under any of the above conditions, answer (a) and (b). 
(a) Name of aach such child 


nie OF CHILD a a 
yu 


(iiaetcaonine Saree ewan Pree he 
(b) Do you wish to apply, on behalf of all the children nomed in item 17(a) for 

all insurance benefits payable to them under Title Il of the Social Security 

Act, as amended? (You may apply even though you do not wish to be 

payee for a child's benefits. ) (_] Yes [_] No 


~~ NAME OF CHILD 


(If "'No,"* enter under "'Remarks"’ the name of each child for whom you are not applying and gite your 
reasons.) 
Answer question 18 only if you are married and your husband or wife is applying for benefits. 


(a) Check (\/) whether your marriage was performed by: 
Clergyman or authorized public official [XJ, or other ro 


(Explain) 
(b) Were you married before your present martiage? Xf Yes [_] No 


(If ""Yes,"" give the following information about each of your previous marriages.) 


To Om MARRIED WHEN (Moath, day, and year) WHERE (Enter name of city and State) 


PREVIOUS fondle br a 9/25/63 - _— 
w 


MARRIAGE | MARRIAGE ENDED WHEN Afonth, day, and year) tate) 


ie lio WHOM MARRIED j : WHEN (Month, day, ond year) WHERE (Ente ane of city and Stare) 


PREVIOUS 
MARRIAGE |now MARRIAGE ENDED 


~ | WHEN (Month, ‘dey: ead geal! nay WHERE (Enter name of city and State) a 


(Use “Remarks” space for information about any other marriage.) 
19.| Do you have a dependent parent who wos receiving at least one-half of his or 
her support from you ot the time shown in item 5(a) when you became unable 


to work because of your disability? [_] Yes [XL No 


-—-_--o 
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20.; Do you authorize any physician, hospitol, agency, or other organization to disclose 
|t0 the Social Security Administration or to the State agens 7 th..t may review this 
| application or your continuing disability, ony medical records or other information 5 
Ds Yes [JNo 
| The events listed below may affece your entitlement to disability insurance benefits: 
| (a) Your MEDICAL CONDITION IMPROVES so that you would be able to work, even though you have not 


| about your disability? 


| yet returned to wock. 
| (b) You GO TO WORK whether as an employee or a self-employed person, 

(c) You apply for periodic benefits under any workmen's compensation law or plan. 
| if you are now hospitalized — 

| (d) You are DISCHARGED FROM THE HOSPITAL. 


21.|Do you agree to notify the Social Security Administration promptly if 
leony of the above events occur? Re Totnes Yes [_]No 
getty icsitned Sin EES ech OE 


Answer question 22 only if (a) you are at least age G2 (or are a widow at least age 60) AND (b) you are not 
currently entitled co a reduced old-age insurance benefit or a reduced widow's insurance benefit. Persors at 
| least age 62 (or widows at least age G60) may be eligible for reduced retirement benefits. If you accept such 
' reduced benefits your payments will be permanently reduced. The amount of reduction will depend upon 

| several factors such as, your age, whether or not your claim for disability insurance benefits is allowed, and 


| the first month of your entitlement to benefits. 


| 
22. | Do you wish this to be considered an application for any reduced benefits for 


| which you may be eligible? {_] Yes [_] No 
QNEMARKS: (This space may be used for explaiging any answers to the questions. If additional space is required, attach separate sheet.) 
qa / of az § +* gj ve aw A Aewk Ll a5.-4 doceecen te 


fixr wh TC urK, ‘ ) ‘ 
arb ee en 


ee ee Se eee 
IMPORTANT INFORMATION. PLEASE READ CAREFULLY. — A ciaimane for disabilicy insurance benefits is 
required to submit medical evidence showing the nature and extent of his disability during the time he alleges he 
was under a disability. If such evidence is not sufficient to arrive at a determination, he may be requested to have 
an independent medical examination at the expense of the Social Security Administration, Should Social Security 
obtain information useful to his physician fo. treatment, such information may be furnished to him. 


Knowing that anyone making a false statement or representation of a material fact in an application or for use in 
determining a right to payment under the Social Security Act commits a crime punishable under Federal law, f 
certify that the above statements are true. 

ate SIGNATURE OF WITNESSES 


ono a ——— 
rae nome, middle anitial, last name? 


if this application has been sinned by mark (X), two witnesses who |SIGNATU 
(Write in 


know the applicant must sixa below, giving there full adaresses. 


SIGNATURE SIGN t 


|HERE 


V 


d Strdes, P.O. Box, or R 


ADDRESS Number and Street, City, State and ZIP Code) ~~ [MAILING ADDRESS|(Numhdr ssai Koute) 


inl - = ~s . a } a  paeensecitedin soteniattl = 
SIGNATURE | CITY AND STATE z1P CODE 


L exter: Sob H | /o 30S 


ADORESS (Nomber ond Street, City, State end ZIP Code) ~TDATE (Mongh, day, and year) | TELEPHONE NUMBER 
| la 2 G4¢ 0 213 
Jame GF cou 


~ 


T) (il ony) IN WHICH YOU NOW LIVE 


'ENTER 
| 
ott Von 


| 
STATEMENT BY WIFE OR DEPENDENT HUSBAND OF DISABLED PERSON 
the wife or dependent husband of an applicant for disability imsusance benefits should answer the following 
question if present when this application is completed, and is at least age 62, ot, in the case of a wife under 
age 62, has in her care any child named in item 17 who is under age 18 of disabled. 


SIGMATURE OF WIFE OR DEPENDENT HUSBAND (@rite in ink) 


b 


Do you desire this application to be on 
application for ony social security 
benefits poyable to you? 


Yes | No 


| 


SIGNATURE OF PERSON MAKING STATEMENT 


Lak Re 


CAPTST SOCIAL SICURITY > 
ADMINISTRATION 01% (RIC T OFFICE +4.) REQUIRED UNDER THE FEDERAL INSURANCE CONTRIBUTIONS ACT 
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sx. © 
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fd ti Miia 


Form 88-1 


BOPA SIGNALS 


nee wat’ ave ap - om Dh ea “ °™ eel |) re | occ, foert” ar we 
NUM OER ° as 5 "s toe t ve elu oA “ 9 : ec |rev! = ose , 
601 321542 = bUTU i ‘ G65 (O01 O425~_ 26] 9R] LER 96 > 
ee a r outry 
~ any seavicg ay. 
= - — ; 
eBUeT-US e eROM TO 
G ~é 
‘ 5 3 ee pis Cane eee 
, +7 ‘ r Seo ee 9 t« s- . we eee e tee accoros 
arvee ai . EARN ne 2 “es o. SECKE TY aC eimBTOATION AND RECOROS 
cane aah os ue we sabe eau eae CCEVED FROM THK FA RETEO METAEMENT BORRO 
ae ° $ 7 arrem ws 
= _ poe WILLIAM E. HANNA, JR 
Owectose | 
YES YES 37! 37 4225012 42250.12) ELECTRONICALLY DEVELOPED. STATEMENT 
TAnames ) “ atnaas “ va AP WINGS oc/s= st a - CAONNGS v ocisw (se & ome PRIOR ACTION ait asi { | CISABILITY } 
: 7.7 am aap ina VERGE al TAMA a , 4 | 
4< U ! | 
7 46 5° NNNN!O 64 3730.17 cccc' 010 tTypeor ley . ae si eeciinlancncuanatcll 
: 7 ACTION } CORRECTIONS IN BLOCKS 2 ANOS = 
‘ 5¢ NNNN O 4401.63 ccccjoj;o: i DI8 pave 04/25/79 ________----—— 
a ae tens €a vi ae Blea TEMARKS \ 
= —— —— —— 
INNNN O'D: 66 | 6600.00 cccc}0;0) , 20/40 OLM 12/31/74 
} NA 7 6600 ccc 0 | 
NNNN.O ee 600.00 Ce cio 
(oy | 1 
'NCCN.O 0 68, 7800.00 |X/CCCC/0'0 
. 1 a A Beall F Se | 
| 
| 


| ! | 
7400.00 |x CCCG) 0,0} 


44 $3 NNNN/O 62, 1382.09 CECE? 207 J = 
45 52 NNNN(|O} 63) 2303.72 CCRC LG Gy te pots L a 
S| ‘et aa es — eS e ss ee PERTINENT RRB INFORMATION : : bi * . 
28 T 37 7D TATE 1937 4 G s . af * tomjmat 2? | 3% ene yan ee 
ae Uw ae ee SS ee ai TS 3.98 _X iH 2 ee Le = 
d BENEFIT COMPUTATIONS ¢ : aS Sek = 
r — eS ene - é sae | ecarseo , ee ae ms "PIA . T Lume | rest RE "REDUCED BENEF™S j | 
TYPE oot “s ad 9 vViDENO Base bene OM wy . s ares . see suM Ent MO “eo oe . we | 
| | | 
| | 
, ¢ 560 On 2 5047 | 07/70! y, d 
NS 65 OS Ex . 1951 1969 15600.00. NONE |65-68! 2% mS , 250. 70H} _jJOor/7o} S| (eco \ ~ ART 
te, |NS 65 250.70 -, EN NT 8 eS - 
cieapicacniguantinalaenment cat ‘| 


nt 


41 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIA SECURITY ADMINISTRATION 


BALTIMORE. MAR VL AND 2124! 
REFER TO: 140-32-5420 


WHEN WRITING TO: 
SOCIAL SECURITY OFFICE 


September 22, 1970 


‘lus dXitturs 
weil Avenue 
Islend, Wi 10305 


Decx Me. Buturla: 


We have determined that you are not entitled to disability insurance 
because you do not meet the disability requirement of the law. 
reaching this decision we considered how much your condition has 
ed your ability to work. After carefully studying the records in 
se, including the medical evidence and your statements, it has 
dctcrmined that you are not expected to be disabled for a continuous 
i of at least 12 months. Therefore, you do not meet the disability 
requirement of the law. If your condition does not improve as expected 
and continues to prevent you from doing any substantial gainful work, 
please notify your social security office. 


According to the amounts credited to your social security account at the 
time you filed your application, you meet the earnings requirement for 
disability purposes until pyareaper 31, 1° h, Any additional earnings 
which may be credited to your account drtér the time you applied may, of 
course, extend this date. An explanation of the disability requirement 
and the earnings requirement is given on the back of this notice. 


Lf ym believe that this determination is not correct, you may reques 
that your case be re-examined. If you want this reconsideration, you 
must request it not Jater than 6 months from the date of this notice. 

You may mike any such request through your social security office. If 
additionul evidence is available, you should submit it with your request. 
Pleace read the enclosed Jeaflet ror a full explanation of your right to 
question the determination made on your claim. 


If you have any questions about your claim, you should get in touch 
with your social security office. If you call in person, please take 
this notice with you. 


Sincerely. yours, 


Se EXHIBIE 


F. H. Sheel 

Director, Division of Evaluation 
and Authorization 

Bureau of Disability Insurance 


IMPORTANT INFORMATION 


curity Act, a person may qualify for disability insurance benefits only if he meets both 


nent and the disability requirement of the law. The information below explains these 


Earnings Requirement: 


ibility began before age 24 meets the earnings requirement if he has 


s for 6 cal: 


a quarter before aqe 24 in which he is disabled 


dar quarters (1's years) of work during a 12-quarter (3-year) 


disability began between the ages 24 and 3) meets the earnings require- 


ial security credits for work in at least one half of the calendar quarters in 


ing with the calendar quarter after age 21 and ending with a quarter before 


is disabled. 


later meets the carnings requirement if he 
for 20 calendar quarters (5 years) of work during a 40-quarter 


ding in or after a que’ er in which he is disabled. 


person does not have credit for the amount of work shown above he is not eligible for 


ty insurance benefits 
Disability Requirement: 


dered disabled only if he is unable to perform any substantial gainful 
condition which has lasted or can be expected to last for a continuous 
mnths His impairment must be so severe as to prevent him .rom working 

y but any other substantial qainfui work considering his age, 


work expenionce 


: by the Social Securtty Administ on the basis of a disability 
State in c ou tive. Physicians and other trained disability 
y 


in making such determinations 


and private disubility programs. Govern 
y to their disability programs. Therefore, a 
‘nt agency that a person is disabled would not 


rent of the Social Se curity Act 


l unless the wage earner or self-employed person 


Itis not a decision as to whethor retirement, survivors 


gre payabh 


MENT OF HEALTH. FOUCATION, AND WELFARE 
4) RORAWNNS THATION 


Form Approved. 
Budget Bureau No. 72-RO552 


REQUEST FOR RECONSIDERATION Leen, ae 


A OELP FMEA LE | DP RGON L IAL SECURITY Cl Al M HUMP R 


be Pe 32- DIAL RO 


MAME OF WAGE EATINER 


A ; Mr 
Ve old “ “<2 FD ATE bd. a ¢ oe 
MAME ORC) Sparel 


: AG Lsepbssedhs Gated 
ify type, eg. reliremen fisala ly 


hotpital insurgnce, ¢ 
heels 


AP sg cht fo 
the det rmination made on the Hbove chim 
» 


aeeenomeeas ce eer psi ttn LAC A LS 
TE: If the date of the notice of the determination on this claim was more than six months ago ir clude " reason for 
vot making this requ iest earlier. 


-_—__— 


— TT 


: the following a ddition: i evidence (Uf none, write ' ‘None €."): 


anne 


mn ft- eS _L¢E- - a 


ee ae nt eee ene ee ee Ee 
SIGNATURE OF WITNESSES ONLY { SIGNATURE (Hrite in Ink—Firyepfiddle Inuial, Last Name) 


been signed by mark (X), two witnesses who know the person 


; . as ) 4 TT 
>> ‘ ! 
onsideration must sign below, giving their full addresses. C | 7 . Suara 


(\umber and Street, City, State ie and Zip © “ode) 


sreet, P.O. Box or Route) haere | ; 


FUL E Ch lu: 


city ir TATE 


bo Bos 


UATE (Month, Duy,.and Year) 


aT Sivect, Cuts, Suatte and Zip Code) 


FOR SOCIAL SECURITY OFFICE USE ONLY 


INTERMEDIARY NAME AND NUMER SOCIAL SECURITY OFFICE ADDRESS 


e @ State Agency (Route with disability folder) 
ROUTING . 
INSTRUCTIONS FE) Poyment Center — Aeeas) |" f Balto. [_] 


iERoeh one) [-] bu, RO (Jet, Attn: ORB, Bolto. 


CT) Division of Foreign Claims, Balto. 
[_] spp, Attn: CWAB, Balto. 


Cc) Intermediary 


Form SSA-561 (4 6a) NOTE: Take or mati completed copies to your Sociul Security Office. 


at 
EXHIDAEwG <6) -——r- 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFAhE 4 4 


SOCIAL SECURITY AOMINISTRATIOS 
FORM APPROVED 


BUDGET BUREAU 722523 5 


- gm Hein RR Cee gdee aaa SaaS 1. FOLOER TO: — 2. DATE APF’ 
DISABILITY DETERM' NATION es om os 4} -\ 
AND TRANSM:” . sL = ‘e by fr) 
ry mare v= bates ae cancean aati bia 4 SOCIAL SECURITY ACCOUNT NUMBER At 

wit w/ “ 
. sal ot Bens Ln one ee C) a mci Sa 
rAME ANDO ADDRESS OF CLAIMANT |6 oo 7 1 SEX o [9 AOt a 
Douglas Buturla 3/3) 14 DB wo, IRACE a 


11. CLAIM FOR 12. FAMIL STATUS 


3 RE 
LAST MET / 


Island, New York 10305 FREEZE cite Se agieey | aaa 4 »/ RY, hit : 


Cromwell Avenue 


Ci Bf Co Copysl 
JES NOT MEET 20/40 REQ | 75. PREW. OENIED OR TERM 16.NON- = Dev Bi 17. MED. DEV. OFF. 
'S BO! REVIEW a (__] since Last O€T tl | C) 
DE 19 STATE 20. DISTRICT OF FICE AOORESS DO COOE | RO CODE 
595 Forest Avenue nb i 
330 NY | Staten Island, NY 10310__ i e ai 


WED & APPROVED FOR TRANSMITTAL | ]23 REMARKS 


AiMS REPRESENTATIVE 


oo SCRIBED PERIOD 


PURSUANT TO PROVISIONS OF SEC 2214 OF soc iat SECURITY ACT IT IS a bineusas THAT THE CLAIMANT 


i | J HASBEENUNOERA [25 [_] WAS UNDER ADIS \76 [ ~ ] WAS NOs UNDEN IAGNOSIS — 
SINCE ls oate fnom Te to ~~ | A OISAB. ON OR BEF ORE ce \d-int ae ow zy Gyprtne. eT 
eae 
| | | a sa ie ad Cimon ia 
WAS NOT UNDER |28. CASE OF BLINONESS AS DEFINED IN SEC. 216()) 
f | NOT UNDER & OISAB [ J UNOER 4 01548 FOR woe COE 
A FOR CASH BENE PURP 8 { __jCAasn BENE PURP SINCE hi 
; 
— ——E ee — — — — - —— 
3 ATIONAL BACKGROUND (Occupation) 


wwe 


) 
PALL nae 
; YEARS 


32 | FOR DETERMINATION ie ee ee 
/ i> 2 
J us & 


CONTINUED ON ATTACHEO SHEET (Use OA-0834) 


HORE 124 DISABILITY EXAMINER SA SS a ]2 Lo ey : r j : 7. ga € y, 
EXAM ON (Gated | ( Pale , yn 
a \ 4°44 . ae ae 


a A ———>+ Tt tr. 
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arr 
(_] we votes HOt MEET 20/40 TEST HAS 


J ESTAMLISHEO FROM 
——— =e 40 OTRKS CNOING - noT ESTABLISHED, Ts ( 


incon ic fe, Eatin Ne ae ORE si? hy ee" 


42 Ke Exam sea [43 DISABILIVY EXAMINER i ~~" 144 oars Mey KAMER, € Sea Ke 
} | aes ne Cera 
| YF a ame 7) ox 


]69 PCH ay A) HATES ib2 wrt wy [53 Cat lw 
Ne fee 


J) CHILO S DISABILITY BL CAN BEFORE AGE 18 


7 AND CONTINUES 


fr ) CLO NOT UNDER A DISABILITY WHICH be 
t 4 BC CAN BEFORE ALE 16 


Cy PEMANT TOBE NOTIFIED BY 


Wye vires ye te Pa Oe foe Edosr ov 
Py ee Lo _# yy |e > fi. I ciel ln ee 


fom ca vast 6) 


Lrouper!e Jl LE mf Ly py a Lee 


MEA hee UP PEAL EP, CeUuArwie, ANU owen 499 


Social Security Administration 


CONT!NUATION SHEET CC:eam RCH-1 
FOR DISABILITY DETERMINATION 


NOTE.--Use this form only when necessary for continuation of item 32 of “DISABILITY DETF RMINATION™ 
_ot “CESSATION OR CONTINUANCE OF DISABILITY". 


NAME OF WAGE EARNEM(IF AUXILIARY FILING)| SOCIAL SECURITY NUMLER 


140-22-5020 


The statement of evidence in the determination of 9/15/70, except ds” 
modified herein, is hereby incorporated by reference, but not the 
inferences, findings or conclusion thereon. 


The claimant applied on 4/14/70, stating that he hes been unable to 
york since 12/10/69, due to a back and rib injury. 


Medical evidence shows that the cleiment was hospitalized on 12/10/69 
following an automobile accident. X-reys were negative and there were 
no neurological findings, although there was pain on straight leg 
aising. Diagnosis was ligamentous sprain of the dorsal lumbar spine 
und contusion of the right lower ribs. Further evidence showed that 
the claimant was scen in consultation on 4/6/70, at which time he had 
restricted trunk movements with the some diegnosis. 


The claimant epplied for reconsidcration of his claim on 1c/5/70, 
tatiaig that injury to his back and right side and peins going down his 
mht leg prevented him from working. 


> cleimant submitted an additional report which showed that he was 
hospitalized from 6/19/70 to 7/10/70 still couwmleininz of the pain in 


y length of time. There wes also aching of the right hip. On exam- 
ination, there was restricted trunk movement and tenderness of the lower 
back with pain on straight leg raising with restriction. There were no 
definite neurologic2l findings noted. EMG st'°ies were negative. He 

3 discharged on 7/10/70, somewhat improved. Diagnosis was ligementous 
sprain of the dorsal lumbar spine with residual symptoms still present. 


The cleimant is 247 year old man with a high school education, who has 
orked as a policeman. He has also worked as a storekeeper and exterminator. 


fedical evidence shows that the claimant has a ligomentous sprain of the 
Jorsal lumbar spine with residuals. However, it is felt that there is no 
edical evidence to esteblish that he would be uncble to return to work. 
Accordingly, this clain is denicd. 


This revises the previous determination of 9/15/70. 


FOLDER 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 


ty 
BALTIMORE. MARYLAND 2124! =.) 
. 


BUREAU OF 
DISABILITY INSURANCE 


Rove ino 
NOTICE OF RECONSIDERATION DETERMINATION 


| Dou Glas Buturla 
122 a ll Avenue 
Slaten Island, New York 10305 


ar Mr. Buturla: 


view of your request for reconsiderution, all tho information 
16 your claim has been carefully @valuated. It has been 
eimined that the previous decision was proper under the law. 


appaylns for dienbility benefits, you stated that you 
ane unuble to work since December 10, 19609, at are 26, 
cause of 'eck and rib injurics. Your record reveals you 
pleted t.c twelfth grace and were formerly. employed as 
torekeecer, exterminator, and as a policeman. 


ical evidence in your file consists of reports from 
iing and examining, physicians, and the results of 
“rocords. nis shows a history of hcspitolization in 
Livy Lor injuries received as che result of an 
iobile accident. Initial X-rays were negative without 
idence o. .“vacture or dislocations. While your condition 
lid draprov with treatment, medical reports reveal chospitale 
vobion in Jura 1970 because of continuins symptoms. Howover, 
were dischiurred in a Bonieuhat improved state in July 
), without serious disease of the musculoskeletal system. 
re is no evidence of tre presence of any other serious 
Lirment of your censral heaith. 


u exrertonce sore physical difficulties that 
sfactorily to crenheaan and have nce resulted 
oriity, abnormality, or permanent damage. ‘Therefore, 
of the total evidence, it is cetermined that you 
? a condition, or 2 sroup of conditions of such 
to prevent you fron performing work activity 

ith your experlence and bacicground. 


If you belicve that the reconsiccration determination is not 
correct, you mey request a heairliug before a hearing cxaminer 
of the Burevu of Hearings and Appeals. If you want a hearing, 


EXHIBS Rim. 


—-—< 


47 a4 


4% 
ce 


you must request it not later than 6 months from the date of 
“hie notice. You should make any such request through your 

social security office, Read the enclosed leaflet BHA-1 for 
e full explanation of your sight to appeal. 


Robert J. Duvall 
Director, Division of Reconsideration 


Enclosures (2) 
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ADDITIONAL INFORMATION APOUT 
YOUR KECOUSIDERATION DECISION 


45 


ho reviewed your claim 
Your claim was thorouzhly re-evaluated by 4 physician and a disability 
examiner in your State agency which works with us in making disability 
«determinations. This new evaluation was then independently reviewed in 
the Social Security Administration.  ] 


What is the definition of disability 


A person may be considered disabled only if he is unable to perform any 
substantial gainful work due to a medical condition which has lasted or 
can be expected to last for a continuous period of at least 12 months. 
His impairment must be so severe as to prevent him from working not only 
in his usual occupation but in any other substantial gainful work con- 
sidering his age, education, training and work experience. — 


many aisability programs, government and private, under which 
may become entitled to disability benefits on the basis 


There are 
an individu 
of a physical or mental impairment. Al*hough many of the programs are 
similar in concept, each agency must be guided by its own laws and eligi- 
bility rules in preparing 4 determination as to disability. Thus, a 
disability by one or more of whe many government agencies and 
rations administering disability programs would not neces- 
individual would be found disabled within the meaning 


finding of 
private organi: 
sarily mean that the 
of the Social Security Act. 


What are your further rights 


lf you disagree with this reconsideration decision, you may request 4 
hearing as explained in this letter. (This is not a decision 4s to whether 
benefits will be payable to you at retirement age.) 


dition should get worse, you should get in touch with your 


(f your con 
office about whether you could be entitled to disability 


social security 
benefits. 


lf you have questions about your claim, you should ret in touch with any 
social security office. Most questions can be handled by telephone or 
mail. tf you visit the office, however, please take the enclosed letter 


with you. 


SSA-RL 


SSA-1006 (6-70) 


ae, ‘ : 7 & 
wer wetet UP HEBEL IT, rer creniaend, i bebe 42uU 


SOCIAL SECURITY ADMINISTRA TIO? 


flumenu OF Mt AININGS AND APHEFLS “REQUEST [OR HEARING wit 


Take or mail original and ies fo your logal: Social Security office. “Ns 

CLAIMANT'S NAME CLAI-FOR ; “lay AG 

[ie W ie ws t BUT t IR LA [7 Entitlemeni to Disability Benefits (97)y 4 7 

is (/ ye ‘1 FFAS < 
WAGE EARNER S NAME as blank if same as above) [] Continuance of Disability Benefits (98) ante 

= ' PRA eo See are i 
2 eee «5 3 ae eee {] Other Tg kot 
aes yy SECURITY NUMBER ae 
[Ly /- oi 5 4 
a = ‘| LO ; oer ey ee oe 
| disagree with the determination made on the above claim end request a hearing before a hearing examiner of the 


eau +; He arings and Appeals. My reasons for eros are: 


—_——_—_—_ ——$__—_ — — — —-- 


be A 
C “hec ck on sf the “following a anaes ae : Check ONLY ONE of the statements below. 
a . lL have additional evidence to submit. 1 wish to appear in person before the 


J hearing examiner 


(Attach such evidence to this form or 
forward to the Social Security Office 
within 19 days.) 

[_] Thuve no additional evidence to submit. 


() | waive my right to apoear and give 
evidence, and hereby request a decision 
on the evidence before the hearing examiner, 


signed by (Either the 69 simant er repres entative shoul! sign- Enter addresses for both. it claimant's representative is 


omplete Form n 2 SSA-I 1696) eae Ae, S 
CLAIMANT’ S| § SIGNATURE 


SIGNATURi 


aN he 
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AN 3 AU, 
— ecsnsen har casas dt ine _ —_——-~ 
CITY. STATE. AND ZIPCODE ¥ oe GITY. STATE. Peas eae ; 
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P&P _Claimant shoul! nat fll an below this tne Ds eR ie er lee 
Is this request Lied within 6 months s of 1 the reconsideration dele cient {71 Yes [] No 
I “ido” is clocked: (I) atlac. slain int’s expl nation for dlay, (2) attach any pertinent letter, material, or information i> * 
Soc! Secunty Office. 
. ~ ACKNOWLEDGAAENT OF Rt a ST FOR HEARING wrt 
Your reevs ct fer a hearing was filed on _ ef ys is al as fake : ent S ‘ oe oe Ps 


The heacing examiner will notify you of the tine and ploce = “the hearing | least 10 days prior to the date which 


will be set for the hearing. 
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@Jjob duties 
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decision will 
most likely rest 
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teports or SGA 
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Is hospitalized for | 
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Social Security No.: 140-32-5420 


yp 
DOCTORS’ HOSPITAL OF STATEN ISLAND ye 
1050 Targee Street 4 by, 
Staten Island, New York 10304 / 


33 ° 


OSP. NUMBER: 27$71 ADMITTED: 12/10/69 


NaME: BUTURLA, DOUGLAS my. 12/13/69 
ATTENDING PHYSICIAN: Dr. Briggta DISCHARGED: 


® The patient was admitted to Doctors’ Hospital following injuries sustained 
while seated next to the driver in an RMP car on 12/10/69 when it was gruck 
by another car and dttven into a parked vehicle. He apparently was thrown 
egatnst the door on the right, injuring his lower babk, right hip region 
and right lower ribs. 


X-rays were taken and were negstive for fracture. He was given medicetion 
for pain and put on complete bedrest. He was discharged for further follow 
up on 12/!2/69, using a rubber foam strapping. 


At present he is still complaining of pain in his lower back with radiation 
to both shoulders and aching in his right hip regton. 


Examination shows tenderness over the lumbosacral spine with wertricted 
trunk movements, There were no neurological findings present. Pain on 
stra'ght leg raising and tenderness over the lumbosacral area. 


FINAL SDIAGNOSIS: LIGAMENTOUS SPRAIN, DORSAL LUMBAR SPINE 
CONTUSION OF RIGHT LOWER RIBS 


Dictated by: 
H. BRIGGIN, M.D. 


HB/kb 
- Mailed by: Medical Record Department 


Doctors’ Hospital of Staten Island 


~ 


DATE DICTATED: 12/30/69 
DATE TYPED: 12/30/69 


FINAL SUMMARY 
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PROFESSIONAL QUALIFICATIONS 


___ Briggin ee 


(Lest) * (First) (Middle) 


. Physicion’s Name 


Address__ 25 Central Avenue, Staten Island, New York 1030) == ss 


. AMA Membership 
. Year of Birth (B): 19064 
. Medical Education (ME): Stote: _ New York 


School: New York Medica] College 


Yeor of Degree: 1931 _ 
Yeor of License (L): 1931 
National Boord (NB): ("1 Yes 


Yeor: 


American Specialty Boards (AB): io 


Re eeseie Witney 


Medical Speciaities: 


. Type of Practice (TOP): Full-time  § ——_—_ es 


- National Scientific Medicol Societies: (SS) _American College of Surgeons, International College 


_.of Surgeons ___ 
Professorial Appointments (PA) State 
Schoo!: 
. Other Information: 


Sources of Information: American Medical Directory 


Edition: 25th Page: 2892 


Other Sources: ___ oe an ; h ‘4 : ee amr (7 - — 


F ovm HA-$26 (11-67) 


OEP AR TM aT OF MEAL TH EDUCATION AMD WEL FARE Form Approved 
BOCA, SECURITY AOMMIRT RA TOM Budget Bureau No. 72—R$10.7 
OA TE OF THiS 


MEDICAL REPORT REQUEST 


(Gerera!) 
Notice to Physician: / 
Pleose include sufficient details of history, physical and diagnostic findings, clinical course, 4 /7, Jo 
therapy and response to enable a reviewing physician to make on independent determination 


os to the severity and duration of the impoirment. 
SOCIAL SECURITY acCOUNT NO 


fh LG gl tay ee lahs 3 3/ L423 Y Fis dB 3 - —~sy 22 


IDENTIFYING (i-te : “i 
INFORMATION|“ “%* ues anumeds of RaeSuastina ure 

Fe te Bo FHeTeS AVENE 
greet ange ao STATCM 3.54, HN. Mail 


Reqesting Br JE. 447-7734 a ener 55 


Office) 


|, HISTORY: (Give complaints, post and present, clinical course, including therapy and response.) 


—_—" 


Fs fara wipe ‘4 
“at complatosd of severe pato in his mid and low rark id 

Aner Pe? Nee -~ which bad been present for one week, Ar times, t-- |. fn 

prs Ricoh ee the shoulder blades. Ka wee “@aring « luadceacral 

he —— voltes. _ There wee still restriction of trunk @ovexence, 
pete with @ eligsht forvard After, There was pain on etraight leg 
ng and Coudernsee over Cre lumbosecral Syita, The patient wae contir 4 

om phystotharepy treatments 274 the lustbosacral 6upporc re 


WAG aggresated oF} Sicheabane Bas t 

olga. Yesent, 
pete lite ig ee oa $ Teising on the right with Treetricted e tion 
: . tulogicel Livdines were present. The patient wes continued oa 

physiotherapy treatments end exerclese, 


pot Neb Ro: ~~, Vae somewhat lupreved vith phyelothernpy Crastment. te 

bt Pt es . Testduel pein in hie lower tack with redlarion down the 

pent poe righ Tyere woe er{ll patie on etraight leg rateing but lees 

bi at Clee, peo necrolcrical fludcings were prevent. The pationt 
continued oa Phyelotherspy trastuence and exorciees, 


Do £33 CoLGs Li gerantovus e ° 
ths do n fe] ! 
T N prein of th réeelusbs: epine and contuste t : a°¢ 


PROCNOSI$: Stil) Guarded ae to cuy permeueat digas ility, 


The petieot etill rewai 
regular duty, maiee under oboorvation, He 16 e421 unable to return to 


TION . 


4/28/70 


DATE IMPAINMENT OMA Oarh VOU FIRST 
+P AMING C) PATIENT 


OATE OF INJURY OM 
FIRST SIGNS OF 1. LNESS | VENTED WORK 


FREQUENCY OF vitiTs | 


12/10/69 12/10/69 12/10/69 bi monthly 


roam SSA-826 -4/ , . eats Bins 133 p+. 


o9 


Il. PHYSICAL FINDINGS: Please show all pertinent findings (with dates) 


2 aig el th 


The abo etlent wae edmitted to Doctors’ Roepitel on 12-10-69 following 
fojuries susteined while seated nest to the ¢river in « radio actor patro. 
car when it vee struck by enocther car end drivea into e parked vehicle 

te epparently wae thrown ageinst the door om the right tejuring his lower 
tack, right hip regiom «nd right lower ribe. 


X-rays taken were negative for fracture, The patient wes treaced with #edi-~ 
cation for pain end put om complete bedrest. & rebyer foew strapping was 
applied ead the petiest ves discharged from che hespital on 12-13-69. 


On examination in my office of 12-22-69, he still eceplatned of pein in his 
lower beck with rediation up to both ehowlders, Me vce unable to sit for 
any leagth of time ead complained of aching im bie right Alp region. ‘here 
wee still restriction of trunk guvemants, Caucerness Over the lectosacceal 
spiee and rig.t sacroiliac ates with restriction of eitainht leg redaitny @c6 
the coagleine of pain ta hie lower back. There was sove [ender wrt 4.80 
over the lower ribe om the right, ‘The patient wes steried oo phystocverapy 
- de teatments, 


On 1-5-7060, the patient etill coupleined of severe pain, ef Cises, in bie 

lower beck espectelly after eitting or bending, Af Civer he wee unedle to 

get comforteb!s vith @ feniing of a “big keoc” in hie lover back with radietton 
up to the ehouldar blades, Tiarre wee etill reetriction of trunk mcvesents and 
tenderness over the luebesecral epice in tho right costel eres. There wee pein 
on otreight leg veteing tut no ecavroloxice) findings wrie preacu”. He wae 
continued om physlotherapy Crestueatqyend advieed @ liuisvosecral support. 
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OG 
1} LABORATORY AND SPECIAL STUDIES: Give results with ostes. (Hemoglobin, Hematocrit, Sedimentation 
rote. Cerebrospinal Huid, Blood chemistry, Urinalysis, Sputa (smear, culture), Serology, X-rays, Electro- 
cardiogram, Liver function, Bronchoscopy, Myelogram, Biopsy, Pulmonary function, Renal function, Psycho- 
metric, etc.) 


4/6/70 - Examination: Still restricted trunk movements. Pain on 
straight leg raising and also on flexion of 
neck with tenderness over the right lumbar 
region and along the anterior superior iliac 
crest. 


Physiotherapy to be discontinued temporarily. The patient 
should continue w.th warm baths and exercises, Advise a 
neurological consultation. 


Unable to returr to regular duty as yet. 


4/28/70 To resume physiotherapy. Still awaiting neurological 
consultation, 


!V, DIAGNOSES 


] Ligamentous sprain of the dorsolumbar spine 
2 Contusion to right lower ribs. 
3 


“REPORTING PHYS CIAN'S NAME 4N0O 4008858 SIGNATURE - 

Henry Briggin, M. D. FOE... 
25 Central Avenue TELEPHONE Numtga 7 > 
Staten Island, N.Y. 10301 Gi7 Yat 


a - 
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} 
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dow 


61 


yee Site . 
yy POLICE DEPARTMENT 
NEW YORK,NY Loot. 


f r » , 
ot : iledical Unit 
Aloo f°, 235 . 20th St. 
(Y2i7 1) New York City, N.¥. 10003 
May 4, 1970 
Department of Health, Lducation & Welfare 
Social vecurity administration 
Sistrict Office 
Staten Island, New York 10310 
Re: Ptl. Douclas J. Buturla 
Shield ;17150 vty 2 
So 140-32=5420 
Gentlemen: 
with reference to your request for medical record of 
Ptl. Douglas J. Buturla and his authorization for release of 
these records, we are forwarding the following information. 
Patrolman Buturla was injured in the line of duty on 
December 10, 1969, when he was involved in an automobile accident. 
Diagnosis: Low Back Sprain é& Contusion of Right lower Ribs. 


As a result of the above injury, Patrolman Buturla has been 
on continuous sick report from becember 10, 1969 to present date. 


For you. information, copy of Honorary Police Surgeons report 
is enclosed. ‘ 


Very truly yours, 


My Ce lz lua, 


Stephen Ii. HeCoy, .1.D. 
Chief Surgeon 


THIS IS A Yi.t¥ 
'A2T6i £UD CONTINTS ARE NOT TO 
BE DIVULGED TO ANYONE. 


EXHIB HE: fepr/ 


eeteeneniiee 


62 \ Untry__ 76 / 


NYS POLICE DEPARTMENT )- 2 2° ry ¥ 
MEDICAL UNIT HU 9 


‘ONORARY POLICE SURGEON'S REPORT Cop, D og 
DUPLICATE MAILED TO DISTRICT SURGEON SAVINO | 


ON S/ I As 
ees 


Pel. Douglas J, Buturla 17150 Mey 2 
Rank Name Pasoe 


i Sicsricianahcn 
Shield Command 
REFERRED TO DR. Henry Briggin 
tet Middl | ide 


Se 


-_ 


Date of Appt 4-6-70 


DTAGNOST Ligamentous sprain of the dorsolumbar spine, contusion to right lower 
ribs, 

TREATMENT For the past week, complaining of severe pain in right posterior hip 

OR region but no radiation down the lower extremity, Pain aggravated on 

o ERATION trunk movements, At times, pain is localized over the right lumber 
region, 

, COMMENDATIONS EXAMINATION: Still restricted t1 nk movements. Pain on 


straight leg raising and alee on flexion of 
neck with tenderness over the right lumbar 


region and along the enteritor superior iliac 
PROGNOSIS crest, 


Physiotherapy to be discontinued temporarily, The patient 
should continue with warm baths and exercises, Advise a 
neurological consultation, es 


Unable to return to regular duty as yet, 
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PROFESSIONAL QUALIFICATIONS 


Physician's Name _ _ _beloy Stephen Merray 

(Leet) (Fires) (Middle) 
Address 254 Ariyle Road, Prootktyn, Mow York 11230 _ Geet). J € 
AMA Membership: [% Yes [_] No 


4. Yeor of Birth (B): _ 1913 


Medical Education (ME): State: New York _ 


School; Columbia Univereity College of Physicians and Surgeons 


Year of Degree:1937_ 


6. Year of License (L): 1937 


1. National Boord (NB): [_] Yes (%] No 
PONE nn 
8 American: alty Boards (AB): _Awerican Board of Surgery anne -— ———-—-- — a 


9. Medical Specialties: General Surgery, Plastic Sur ery _ 


'0. Type of Practice (TOP): _ Pull-time == : y A xk + Ex a 


National Scientific Medical Societies: ($$) American College of Surgecrs, Ameticen Society of 


AbLconinsl Surgeons, Socicty of Medical Consultants to the Armed Forces __ 
Professorial Appointments (PA) Stote: New York : 
School: State University of licw York Downstate Medical 
Center 
13. Other Information: A res oe ps eet Ne ae ae 
14. Sources of Information: American Medical Diracto 


Edition: 25th Poge: 574, 2654 


Other Sources: _. ae abeex 


EXHIB Rts 


nent 


Form HA-S26 (11-67 
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REPORT OF CONTACT [Account wywenn fond symbol) 
(USE INK OR TYPCWRITER) 140-32-54 


NAME OF WAGE EARNER OR SEL F-EMPLOY EO PERSON 


a 
| REVIEWING OFFICE 


| Douglas Buturla 


P BIR CH SF DBS KC DFC SA 


_——————— " 
P EASONIS) CONT EO ANO AOCOACSS'CS! Jwe Or se Ik] ovwen 


i ERZON Specily) 
' __Keceptionist, Dr. Henry Bri{ggin's Office 

piscsnmene —_— 
;CONTACT MACE ,Oate OF CONTACT 


—, “ — - THER 
iCJco Cleo Chics ()xome (Jrrone 1 Speci) 


To ascertain whether or not claimant has had 4 neuro- 


logical consultation or is scheduled for : 


___ FACTS: I was advised that claimant's records do not show that 
sere he was seen by a neurologist and in all probability the 
Police Department, Medical Unit would send claimant to a neurologist. The 


records show that when last seen, claimant still had restricted trunk move- 


}-— 1 had restricted trunk move- 


__ments, pain on straight leg raising and al the anterior superior iliac 


a 


— ————_$_———— —<—$$$$$—$—$— 


__NEXT ACTION: __ Contact Medical Unit Police Department. 


E. Glenn 
SIGNATURE m4 DATE OF REPORT 


cams 


re se CLERICAL 


/ cr 
DISTRICT OFFICE \ Disability Examiner 
{4 OTHER (Specify) Pace 1 ofr 1 


roam SSA-5002 i2-00 \ ee ee ee 


#5 830 p5/13 5/15 FG:enk 2 PRHISIT 


po 


J 


w¥C. POLITE Pes] 


AMDICAL Ut 


HONORARY POLICE SUUCEONTS REPORT 2 
& 


a Z . 
DUPLICATE MAILED DISTPIC’ surczon__ Savino / fo hae F hn 
er 5. ee re 
Ptl. Douglas Bi 17150 Mey #2 
Rank fame i ~ Shield Command 


REFERPED TO pr. Thomas y. Garvey n 


ay Date May 22, 1970 


Date of Appt. lay 26, 1970 at 10:00 Aki 
an A an d 
Vantihnnede cq ah, bi G he Malar Calas 
TREATMENT an raw W\Warve Ix4 <t / (Ly 
OR 
OP*.#ATION 


hu-w he, P  enpeer e 


Ponti ait ‘ , 
y A 
| fi ¢ ‘io 4 fe "A cpeacl \ 
so LAS t- 


ac 
s ‘ 


fF eee 2 


Signature 


ie: (Feo 
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PROFESSIONAL QUALIFICATIONS 


_..- (Gapgey. _. - . ngee 


(Lost) (Firat) 


. Physician's Nome __ 


Address 115 East 61st Street, New York, New York 10021 


AMA Membership: 


. Year of Birth (B) ____ 1902 —— 


Medical Education (ME): State: New York _ 


School: New York University School of Medicine 
Year of Degree: 1927 _ 
Yeor of License (L): 2927 


. National Board (NB) ey Yes {x No 


Year: 


Americon Specialty Boards (AB):__— American Board of Otolaryngology 


Medicol Specialties: _ _ Neurological Surgery _ 


). Type of Practice (TOP): _ Full-time oe I ees ee > 


National Scientific Medical Societies: (SS) _Intexnational College of Surgeons, American _ 


_ College of Surgeons, Amexicon Academy of Neurology Be eg ae ees 


Professorial Appointments (PA): Stote: New York 


School: New York University School of Medicine 


Other information: _ 


Sources of Information: American Medical Directory 


Edition: 25th “Page 2791 
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DUPLICATE MAI 


. Buturla 


Command 


aDOREY Beivein. 


Date of Appt 
Ligamentous sprain of the dorsolumbar spine, contusion to right lower rib: 


The patient still complains of pain in his lower back and right hip region 
with occasional radiation down the anterior right thigh. 


EXAMINATION: Stands erect with restriction of trunk n0vements, flexion, 
exterston and latera] bending. Tenderness over the lower Lumbar Spine on 


the right Pain on straight leg raising No definite neurological find- 
higee: ings though complains of some tenderness along the anterior 
thigh on the right, 


A 


Inasmuch a3 symptoms still persiet, would advise further hospital 
tzirion (a the form of pelvic traction and complete bedrest. 


Please send authorization 
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HOSPITAL OF STATEN ISLAND 22 
~ 1050 Targee Street 
Staten Island, New York 10304 


284 ADMITTED: 6/19/70 
OUGLAS DISCHARGED: 9710/70 


Patient was D orc’ Hospital on 12/10/69 following 
injury sust: S daye when seuted next to driver 

in a radic pat » struck by another car and driven into a 
parked vehicle. He was apparontly thrown arains tho door on the 
right, injuring his back, right hip region and the right ribs. 
X-rays were negative forfractures. He was treated for pain with 
medication and complute bedrest. Rubber foam strapping was 
applied und he was discharged from hospital on 12/13/69 for 

further follow .up at office. 


At that time 


f pain in the lower back with 
radiation e to sit for any lenght of tine, 
aching in was still restiction of trunk 
sovements bar sacral spine, right sacro- 
it] straight leg raising end complaint 
tenderness over the lower ribs. Fatient 
y was seen regularly at my office. 
eatments 4% times a week. In 
} till continuing, he was admitted 
reatment. ‘ 


I nk movements, tendor- 
isht leg gua sing with restriction. 


py, pelvic traction and heat 
reported negative. He had a 


was disennirged somewhat in- 
” net a“ 
ux t office. 
seraryee area ‘ a teas CROCE = Se sie emecen.d oa eee hee ee 
Al NCU LS 3 LIGaMELTOUS of bits MASOLUIIBAR SPINE JI TH 
TM ZTILL FRE y 


sic apc Oe ol 


Buturla 


Henry Briggin 


7-14-70 
= oneness cenenennseiinirsecere 


Ligamentous Sprain of the dorsolumber *pine. contusion to right lower ribs 


The patient was aenitted to Doctors’ Hospital on 6-19-79 and discharged on 
7-10-70, fe received complete bedrest, medication, physiotherapy, pelvic 


traction, EMC studies Which were reported as neqgative and a neurosurgical 
consultation with Dr H.R Leventhal. 


The pain sti)i persisre in his lower back with radiation down both lower 
extremities especially on the riphe, Aggravated an cou tng and 
Crunk movemental Mitte to fun e@ect with restricted trunk crove- 
ments No definite neurological findtys Present. Pain on straight 
leg talsing. 


To have pelvic tract!on #* home. Wii) Probably require e ryelogram 
later, 


QEXHISAT 


August 14, 1970 


inations 


1. Douglas J. Buturla 
shield 17150 Mcy #2 


wid 


3.9. NOs 140-32~5%20 


reference to your request of July 17, 1970 for 
information concerning Patrolman Douglas Buturla 
rding the following. 


A 


man Buturla was examined by Honorary Police Con- 
Henry Briggin on June 9, 1970 and July 14, 1970. 
examined by Honorary Neurologist Dr. Thomas Qe 
26, 1970. For your information, copies of their 
are enclosed. 
indicated at this time that further treatment is 
» and his failure to respond wakes it difficult to 
hen he can return to work. 


Very truly yours, 


Ny 7 
4 / / 

rh sul ie 4 
Stephen M. McCoy, beDe! ’ ? 
‘ 


Chief Surgeon ek 46 
é 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ! (ORK 
- — — _— - _ — ~ - _ —_ as ~ - - xX é 
DOUGLAS J. BUTURI A, 
Plaintiltl, 
eaqaln L 
SECRETARY OF HEA H, 3 
AND WELFARE, 
Defendant 

- -— _ - - ~ ow - on = ox - -— on - = - = 5 * 

Claimant, by his attorney MORTON M. BERGER, com= 

laining of the defendant, states, upon information and 

belief, as follows: 

ta At al times hereinafter mentioned, 
plaintiff was and st +c a resident of 97 Rockland 
Avenue, Staten Island, New York. 

2. That at all times hereinafter mentioned, 
the defendant SECRETARY ALTH, EDUCA TION AND WELFARE 
is made a defendant pursua to Section 205(g9) of the Social 
Security Act, as ame dead Section 4056); Sections 2161; 
923, -2233%3 223 (Ga) <4 223d a) (Ki 2 2O20E): 202 €£) 
1869(b); Title 42 United States Code; Section 404; }502 
of the Social Security Administration Regulations No.4 
(20 Code of Federal Regulations, Section 404.)502) 
(Section 404.]507). 

3. That on April 14, 1970, the plaintiff 
duly applied for Social Security Benefits pursuant to 

vd 


Security Act. 


2n1e on September ¢ 


requested reconsideration on 


sber 5, }970, ‘tion for reconsideration was 


iied on November 


Bureau of Hearings 


se 


7, That on June 2, 1971 IAM V. MCNEMAR, JR., 


1ring Examiner, rendered cation for 


onsideration, 


urance. 


the Appeals Council of 


ireau of Hearings Hearing |! 


June 2, 971. 


lication for bene! 


the requirement established hj 
| 


lity to engage 1 substantial 


was meaicé 


inc apaci tated 


New York Ci 


relied 


on by defendant, 2 ylic epartment New York 


as officially accepted plaintitt's physical 


incapacity from full 
4 


ime and part time police wor k from December , 1969, to date. 


12. That defendant has self<-servi 
edical reports and int*rpretec 
1ot totally and partially 


13. That the con ; g 8 not 1 ood faith, 


ade by lay persons, and strained and 


»retofore made and 
.d are contrar' 


the Social 


rvice 


ae oO 


ssession 
C1S1LONS, 
wi in the 
rrectness 

ordance 


ad support 


vious 


no means 
or the injustice 
decisions and opinions. 


EFORE, 


culations, unsupported and with- 


mination of the plaintiff by one 


"4 panei. 
ons, findings ana decisions 
yrdance with the law 


and Section 223, respectively, 


amendad "at Le 20 the 


Department of 


Determinations of 


iis Court to have 
exhibits, orders, 
relevant papers 
determine the 


endant in 


justified 


and findings, denying 
(i) and Section 
tates Code. 
uate remeay 


he complains 


fact, orders, 


thereof a certli- 


fied transcript 5 Claim for 


Section 216(1) a ect 1on s amended, 


United States Coad 


days from re: 


-amine 
xaminer 


before WILLIAM 

the orders mad 

and opinioi upon any 
levant to and 

hearing conducted therein, 


and may be filed under 


] dated 


Appeals 


ind=- 


direct- 


and 


ode, Yecember 10, 


of the Unit 


l attorneys he costs 


1969, together with reasonah 


and disbursements oi this action; anda 


this Court may 


BERGER 


Attorney for Plaint LEE 
* - a * 


a) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


DOUGLAS J. BUTURLA, 


Plaintiff, 


- against - : Civil Action 
: No. 71 C 1061 
SECRETARY OF HEALTH, 
EDUCATION AND WELFARE, 


Defendant. 


SUPPLEMENTAL RECORD OF 


ADMINISTRATIVE PROCEEDINGS 


EDWARD JOHN BOYD V 

United States Attorney 
Eastern District of New York 
Attorney for Defendant 

225 Cadman Plaza East 
Brooklyn, New York 1)201] 
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Douglas Buturla, Claimant and Wage Carner 


A/ti, 40-32-5420 
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ADMITTED AT SUPPLEMENTAL HEARING? 


Medical reports by Henry Briggin, M.D., of 
examinations done on l-l1-71, 6-7=71, 10-14-71 
and 4-10-72 as well as a letter dated 4-13-72 253-257 


Medical reports by David M. Bosworth, M.D., of 
examinations done on 5-11-72 and 5-16-72 with 
x-cay reports attached 258-261 


Letter from New York City Police Department, dated 
5-1-73 262 


Medical report by Herman I, Frank, M.D., dated 
8-28-73 263-264 


Professional qualifications, Herman I. Frank, M.D. 265 


Medical report by Henry Briggin, M.D., dated 
6-18-73 266 


Letter from administrative law judge to Dr. 
Sidney Fishman, dated 9-14-73 267-268 


Resume of background and experience of Dr. Sidney 
Fishman 269-274 


Letter from administrative law judge to Dr. 
Sidney Fishman, dated 9-25-73 275 


RECEIVED DURING HEARING? 


Bill from Henry Briogin, M.D. for claimant's 
visits from 12-10-69 to 5-3-73 


Resume of background and experience of 
Dr. Sidney Fishman 
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Lid )i) DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
We SOCIAL SECURITY AOMINISTRATION 


P.O. BOX 2518. WASHINGTON, OC. 20013 


BUREAU OF 
HEARINGS AND APTEALS 


DEC 8& 1973 


PEFLR TO 


w.eSll 


1..3=32-5.120 


ir. ‘oston fi, verger 


By a bE ¢-VENNO 
low Yoru, Mow York 10017 


bear iir. Beryors 


lies lire Louylas buturla, 97 Rociiland Avenue, 
Staten island, liew Yori: 10306 


incloced is a cocy of rho inpeals Council's decisicn 
holding that wenefits are not payable under the Social 
Security ..cTe 

A cortitiod conv ef tne cu oplemental transcrint of the 
voeeord, incluuLtag this dowrsien, will be pre vared and 
Lorwarucu to tiiu Depurtuscnte os Juctace tor tiling with 
the court. 


RECEIVED Sincercly yours, 
DEC 1 4 1973 Cae fe Gee. 4 


CIVIL ACTIONS LAANCH = 
; oo SMI lie Mule Coo% 
COURT RIC929 UNIT Chairian, «appeals Council 


inelosure 


ecs Mr. bouglss Luturla 


a) 
u9 
DEPARTMENT OF 


HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


DECISION OF APPEALS COUNCIL 


In the case of Claim for 


Period of Disability and 
Douglas Buturla ae Disability Insurance Benefits 


(Claimant) 


140-32-5420 


(Wage Earner) (Leave biank if same as above) (Social Security Number) 


By order dated January 23, 1973, the United States District Court 
for the Eastern District of New York remanded this case (Civil 
Action Number 71-C-1061) to the Secretary of Health, Education, 
and Welfare. Thereafter, the Appeals Council remanded the case to 
an administrative law judge and a supplemental hearing was held on 
October 24, 1973. 


The administrative law judge carefully considered the entire record 
and concluded that the Claimant was not under a "“disability/, a6 de- 
fined in the Social Security Act at any time from December 10, 1969, 
the date the claimant alleged he became disabled, to May 1973, 

when the claimant returned to work. On November 9, 1973, a recom- 
mended decision was issued to which exceptions have been received. 


In his brief, the claimant's attorney objects generally to the re- 
commended decision. Of primary concern to the Appeals Council is 
the allegation that the administrative law judge was biased in 

his handling of the case. The Council has carefully reviewed the 
entire proceedings and concludes that this allegation is without 
merit, and that the claimant received a fair and impartial hearing. 
It appears that this allegation is based in part upon the attorney's 
disagreement with the amount of consideration afforded certain 
portions of the evidence by the administrative law judge. This 

will be discussed below. 


FORM I4-516 
(4/72) 


~2- 


The attorney objects that a tape recording made by a consulting 
physici»>, who had examined the claimant but died before he 
prepare _s medical report, was not produced. However, the 
information available to the administrative law judge indicated 
that the tape recording was undecipherable. The record does 
not reflect that the attorney himself made any serious attempt 
to secure the tape recording. Moreover, the claimant was sub- 
sequently examined by Herman I. Frank, M.D., who also appeared 
at the supplemental hearing and testified as a medical advisor. 
Thus, while it is unfortunate that the prior physician did not 
prepare a report before his death, competent medical evidence in 
the form of Dr. Frank's report was produced, and the attorney 
had ample opportunity to cross-examine the consulting physician 
at the hearing. 


The attorney objects that the administrative law judge disregarded 
the fact that the claimant was found totally disabled by his 
employer, the New York City Police Department. However, the re- 
cord shows that the administrative law judge did consider the 
reports from the Police Department. Moreover, section 404.1525 

of Social Security Regulations No. 4 (20 CFR 404.1525) provides 
that the decision of any nongovernmental organization or any other 
governmental agency that an individual is, or is not, disabled 

for purposes of any contract, schedule, regulation, or law shall 
not be determinative of the question of whether or not an individual 
is under a disability for the purpose of Title II of the Social 
Security Act. Definitions of disability are not the same for all 
agencies and organizations. 


The attorney objected to the citation of medical authorities by 
the administrative law judge regarding the diagnosing of a herniated 
disc. These authorities agree with the testimony of the medical 
advisor. Moreover, the attorney has submitted no contrary 
authorities for the consideration of the Appeals Council. In any 
event, the question of whether the claimant has a herniated disc 
is moot, since the administrative law judge assumed for the purpose 
of his decision that the claimant has a herniated disc. 

* 
The attorney objected to the hypothetical question posed to the 
vocational expert, stating that additional information should have 
been included in the question, such as a history of the claimant's 
medical treatment, his subjective complaints, statements of the 
medical advisor, and findings of various physicians on examination 
of the claimant. The administrative law judge asked the vocational 
expert to assume that the claimant "suffers froma back -mpairment 
which (1) requires him to wear a lumbosacral brace for support and 
(2) requires him to work at a job which is primarily seated, one 
with an opportunity to stand at will and which does not involve 


=e 


frequent bending of the body, lifting more than 10 lbs., pushing 
with a force of more than 1 lbs., or pulling with a force of 

more than 10 lbs". Based on thi: aypothetical question, the 
expert was asked to name full time jobs the claimant could perform 
and he listed a member of such jobs. The Appeals Council is of 
the opinion that the hypothetical question propounded by the 
administrative law judge dic not overstate the claimant's residual 
functional capacity. Moresver, the attorney had ample opportunity 
while cross-examining the expert to ask any hypothetical question 
he wished, but he did not avail himself of this opportunity. 


The attorney states that there is no medical proof that the claimant 
can perform other work. However, a review of the medical evidence 
of record, including the testimony of the medical advisor, 

convinces the Appeals Council that the claimant retains the capacity 
ty perform sedentary and light work, as found by the administrative 
law judge. 


The attorney argues, in effect, that the claimant could not perform 
other light work outside the Police Department because he had to 
remain at home as his superiors routinely checked on employees 

who were on disability pension. This fact, however, would not bear 
on the issue of claimant's ability to perform the duties of the 
sedentary and light jobs enumerated by the vocational expert. 


For the foregoing reasons the attorney's objections are overruled. 


The Appeals Council adopts the findings and conclusions in the recom- 
mended hearing decision. It is the decision of the Appeals Council 
that the claimant is not entitled to a period of disability or to 
disability insurance benefits under the provisions of the Social 
Security Act as amended. , 


APPEALS COUNCIL 


a. } 


Irwin Friedenberg, Member 


pate:DEC 8 973 
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MORTON M. BERGER 
COUNSELOR AT LAW 
SSS FIFTH AVENUE 
NEW YORK, N.Y. 10017 


Te. 966.8430 


November 19,1973 


Appeals Council 

sureau Of Hearings & Appeals SSA 
P.O. Box 2518 

Washington,D.C. 20013 


Re: Claimant's Brief On 
Douglas Buturla 
140-32-5420 Social Security No. 


Gent lemen: 


Enclosed please find originel and copy Claimant's 
Brief on the above caption:2d cease, 


Very truly yours, 
Al 
- yy MV / 
stl Nu 
MORTON M. BERGER 


MMB: hpr 


IN THE CASI OF CLATM FOR 


DOUGLAS BURTURLA, PENIOD OF DISABIL 
Oh 

Claimant A 

i 


ID DISABILI'TY 

NCE BENEFITS 

40-32-5420 

Social Security Number 


CLAIMANT'S BRIEF 


On Nov. 12, 1973 the instant decision 
was received giving, 10 days to answer from Nov. 9, 1973 
although the hearing was had on Oct. 24, 1973. This is ; 
period of cight days as conpared to a period of 15 days 
for the administrative judge. That there has been a lack 
of courtesy and balancing of justice on the part of the 
administrative judge which is shown contimously in the 
\wecord. He made a point of my application to adjourn the 
hearing to obtain a further medical examination as a 
collateral issue to becloud the issues which has nothing 
to do with the merits of clatmant's case. Aithough he 
obtaincd the x-rays of Dr. Harboush which he gave to Dr. 
Frank, he never used Dr. Harboush's tape, and never pro- 
duced the tape to see if it could be used. (T Pases 56, 
57 and 58). Although on page 3 of the Bureau of Hearing 


& Appeals decision of June 2, 1971 it was stated in respect 


to claimant. "He statcd that he had not returned to full 
duty since, '(refcrring to the accident of Dec. 10, 1969)", 
that he was sent to limited duty for approximately a week, . 
doing a desk job, and that he just couldn't do it." And, 
although claimant testified (T page 50) that he returned 

to work "limited duty or light work," in Oct. 1970 for a 

few days. And, although Dr. Frank's report (exhibit 30) 
Showed, "He worked for a while at a sedentary job with The 
Police Department but fo. :a that he could not even sit in 
one position for any period of time and he was finally re- 


tired from the job on June 15, 1972". (Underscoring ours). 


And, although I pointcd out in my summation that the light 


work was a desk job with The Police Department (T pages 117 


and 118). And, although claimant was confined to Doctors 
Hospital for his back for three days immediately after the 
accident (T page46) and came under the treatment of Dr. 
Rriggin who treated him on an average of three times a weck 
to April 29, 1970 and on an average of once a weck up to 
May 27, 1970 and an averare of twice a month up to July 28, 
1970 and approximately once a month to June 22, 1972 and 


subsequently on Feb. 21, 1973, March 29, 1973 and May 3, 


1973 (exhibit 36) and during this time he was also seeing o 
other doctors including Dr. Bosworth and Dr. Savino and hav- 
ing x-rays taken (exhibit 28) and was on Percodan and 
Talwin and muscle relaxants (T pare 49) and was hospitali- 
zed again for his back in Doctors Hospital in June, 1970 
for approximately one month (T page 47), all of which would — 
prevent him from working at or holding a job. That the 
administrative judge self servingly and for some unfathom- 
able reason overlooked and disregarded these ultimate 

facts and if he had any questions in his mind about the 
type of limited sedentary work claimant did for approxi- 
mately one week in Oct. 1970 he never clarified it in his 
questioning of claimant which he could have done even after 
my sumnation since claimant was still present at the hear- 
ing. He completely disregarded the fact that the Police 
Department retired claimant as "being physically unfit for 
the performance of police duty by reason of Discogenic 
disease" and "was retired or a certificate of accident 
disability on June 15, 1972" (Exhibit 29). He failed to 
take judicial notice that this discharge meant that claim- 
ant was found to be totally disabled by the Police Depart- | 


ment inclucing the fact that he was found unfit to do 


sedentary work at a desk job, for the Police Department. 


He referred to Dr. Bosworth's report of May 16, 1972 (part 
of his deeision) that restricted duty "was" possible when 
of Dr. Bosworth (exhibit 28) was much more 
speculatigve and stated "restricted duty status would seem 
possible, but there might be periods of aggravated pain 
when it was not." (Underscoring ours) Dr. Bosworth did 
not "suggest" as is claimed by the administrative judge. 
Dr. Bosworth's exact words were "Our advice has been for 
surgical repair, with exploration lumbar 4 and' 5, on the 
right and midline, and fusion lumber 4 to sacrum. This 
would still be justificd if the patient would accept it, 


and if complaints are severe enough towrrent it in his 


opinion". (Underscoring ours) 


The administrative judge gives authori- 


ties out of context that the only way to diagnose a hernia-' 
| 


ted disc is by an operation. (Decision page 12) This 
further evidence of his hostility. It is obvious that 
Army and Navy, the governaent and industry will reject 


applicants on findings of a herniated disc without an 


operation. 


hypothetical question which he started where he was going 
to set forth certain "dysfunctions" (Tv page 82). Then he 
continued by stating that claimant suffers from a "back 
impairment" (T page 64) He did not state that it was a 
herniated disc; he did not state that claimant was twice 
hospitalized because of his back, he did not state that 
claimant was going to Dr. Briggin for his back for periods. 
of three times a week then twice a month and once a month 
up to June ee OT? Bic 1s last visit was on May ae ROT 
and that during this time he was being seen by Dr. Bos- 
worth and other doctors for his back; he did not say that 
claimant was taking drugs during this period because of 
his back pain; he did not state that plaintiff took 

| 
traction treatment at home three times a week; that plain- 
tiff had back pain with referred pain to his right leg; bak: 
did not state that he had attempted to do sedentary work 

sk job in Oct., 1970; he did not state that the 

x-rays taken on Dec. 28, 1969 were negative and the sub- 
sequent x-rays of May 16, 1972 “shows the definite narrow- 


of lumbar 4 interspaces" (exhibit 28 third page); he 


| 


say that Dr. Frank (T page 86) stated that the 
some “disc material had bcen extruded 
that space" (T pare 11) which meant that tnere wa 
-o the dise and that the injury was a "hernia- 
tion"; he did not say iat Dr. Frank stated that claimant 
was totally incapacitated as a policeman up to his retire- 
ment in June of 1972 and that since that time he was 
ally disabled to the present time (T page 13); he did not 
say that Dr. Frank found flattening even as late as August 
which m if mus spasm which interferes with bod; 
iw did not say that claimant ha 
deminished right ankle jerk showing irritation of the lumbar 
nerve on the right side or so-called right sciatica; he | 
did not state iat Dr. Krank found right lumbar neuropathy 
which meant nerve root pressure was present (T page 19) 
id that the lumbar neuropathy meant sciatica due to pres- 
a herniated disc (T page . He did not say that 


Dr. Frank found impairment due to hysteria and psychogenic 


overlay (' 24) and impairment in bending and walking 


2 


and walking up steps (T page 25) and that Dr. Frank re- 
affirmed that claimant had a herniated disc which was in- 


cludcd Jn his diagnosts of Jumbar neuropathy and that he 


reaffirmed the diaynosis of hermiated dise ag: 

26); he did not state that all of the findings 

Frank in respect to claimant's rtial disabilit 

of the time of Dr. Frank's examination on Augus 

only and were not retroactive to prior periods (T page 
didn't say that Dr. Bosworth's diagnosis of 

lacerated lumbar 4 disc \ stated by Dr. Frank to be not 

aifferent than a herniated disc (T page 33). 

say that Dr. Frank's diagnosis of psychogenic ove 

result from a herniated disc that continues past 

two years (T page 35) and that the psychogenic overlay 

and conversion hysteria is a result of the original 

tion (Tpage 36) so that any answer he received from 


Fishman was totally irrelevent and meaningless. 


Even Dr. Fishman could not answer 
claimant would be a good job risk for industry with 4 
herniated dise (T page 99). Finally, based on the hypo- 


thetical question given to Dr. Fishman by the administra- 


tive judge, Dr. Fishman stated his answer to the question , 


| 
| 


that claimant could do light work would be the same even 


for "20 years ago" (T page 100). His answer accordingly 


| 
| 


100 


applied even before December 10, 1969 and applied to a time 


when claimant did not have a herniated disc, showing that 
his answer wus meaninsless because the hypothetical ques- 
tion posed to him by the administrative judge was inap- 
plicable and meaningless (T page 100). Dr. Fishman also 
stated that if he heard Dr. Frank state that claimant was 


totally disabled until June, 1972 he would not have made 


| 
‘ 


his previous statement in respect to claimant's disability. | 


r 


Fishman was a Ph. D. and not a medical doctor (T page 


i 


RECAPITULATION 


It must be concluded from the findings 


of all of the doctors and of Dr. Frank that claimant has a 


a 


herniated dise. That he was totally incapacitated from his 
police work from Dec. 10, 1969 to June 15, 1972 when he 

was retired from the Police Department because of the 
herniated disc. ‘hat he was incapacitated continuously 
until May, 1973. That Dr. Bosworth on Oct. 26, 1970 ad- 


vised clulmant to try Limited Duty (Exhibit Pu). Sub- 


sequently, in Oct. 19/0 claimant did sedentary work for 


ck ut a desk job in the Police Depart- 
hearing, on May 24, 1971). The only other 

time he was advised to return to Limited Duty was 
latively suggested by Dr. Bosworth on May 16, iffe 
28 ,third page). He nevertheless as a result of an “exami- 
nation on May 24, 1972 by a Medical Board Police Fund 
Article #2 which found him physically unfit for the per- 
formance of police duty, by reason of Discogenic disease," 
was "retired on a certificate of accident disability on 


June 15, 1972." 


Without a proper medical examination 
to determine if claimant could or could not work a deci- 
sion was previously made that the claimant could work 


which was sustained on appeal on June 2, 1972. 


Finally, 2 physical was had by Dr. 
Harboush on behalf of Social Security in June, 1973 (T 
page 56) wherein he took x-rays of claimant and taped his 
report in the presence and hearing of claimant. Dr. 
Harboush apparently died shortly after this physical 


examination. A second physical was had on behalf of 


} 
| 


Social Security by Dr. frank on August 16, 1973. (Exhibit 
| 


Security save Dr. Frank the x-rays taken by 


, which Dr. Frank stated were of poor technical 


se 21). Although the x-rays were of poor 
technical quality and were produced Dr. Harboush's tape 
was not produced because it was allegedly "indecipherable." 


(T pages 56, 57 and 58). The tape was not produced to Find 
i 


! 
out if it was “undeciphcrable" in whole or in part. saciid, 


ant heard Dr. Harboush report into the tape in substance 

that he ha a herniated disc and was disabled unless he had 
a laminectomy (T page 59 and 60). Dr. Frank in his testi-, 
ability for the date of his examination on August 16, 1973. 


mony could only give his f.:dings as to claimant's © i3- 


He confirmed that even on that date there was a continuing 
} 
partial disability fron a herniated disc and from a psycho- 


genic overlay. He could not testify as to any status of | 


There has been 99 valid medical proof by 


| 
disability prior thereto. (T page 30). | 
| 
| 


Social Security that claimant could work or was emploraete 


from Dec. 10, 1969 until June 15, 1972 and up to May, 1973. 


The administrative judge brought out as | 


another collateral issue that plaintiff was awarded | 


$31,250.00 as a result of the Supreme Court action for 

his back injury sustained on Dec. 10, 1969. (P 12 deci- 
sion). This has nothing, to do with the merits of this 
claim but in any event attests to the recognttion of t. 
seriousness of claimant's back injuries and his incapacity 
therefrom. His injuries and incapacity have been documen=- 
ted and affirmed by d. tors of high reputation and by oh 


Pension Medical Board of the Police Department as well 


by Dr. Harboush and Dr. Yrank. 


Claimant attempted to work at a desk 
job for approximately one week and was not medically re- 
quired to continue this sedentary work by the Department. 
The administrative ju ue nevertheless without medical 
proof by Dr. Frank or Dr. Harboush supporting him gave a 


hypothctical question that he was able to work at a desx 


job fron Dec. 10, 1969 to May, 1973 (T page 82). 


Section 223d1 of The Social Securify 
Act as amended has been complied with in that claimant 
has continuously been unaile to work from Dec. 10, 1969 


to May, 1973 when he was allowed to return to light wor k 


by Dr. Briggin (‘I page 52). That from June 15, 1972 the 
date of his rctirement to May, 1973 he wenv to a real 
estate office about 3 times a weck to observe and learn 
(T page 51). He started light work in May, 1973 to the 


present time (T page 52). 


Section 223(d)(2)A covers physical or 
mental inpairment or impairments of such severity that 
he is not only unable to do his previous work but cannot, 
considering his age and work experience, engage in any 
other kind of substantial work"*** (Underscoring ours). 
This section indicates that it is applicable where an 
individual has ceased being employed on the job where he 
was injured. Claimant was still employed by the Police 


Department at the time of his disability. 


Fven if it applies to claimant there 


has been no adquate amd suffteclent medical proof that 
claimant could do any other work. In any event in Oct. 
1970 he did try to do light desk work which was similar 
other desk jobs and could not continue doing it nor was 
he required medically to continue doing it by the Police 


Department. 


Finally, and in addition the Police 
Department made routine spot checks on employees who are | 
under disability and who are subject to telephone calls 
or superior officcrs usually a sargeant, coming to the 
housc (T page 51) so that even 4f a police officer can 
do outside light work other than police work he has to 
remain at home or in the vicinity thereof. Further , the — 
Police Department does not permit "moonlighting" which 
4s any outside employment other then the job at the 
Police Department even where the employee is well. 

(T page SY). (Thas.a vio_ation can cause the dismissal 


of the employee from the Police Department. 
Why this claimant is singled out and 
served in the United States Navy for two years and in 


the Police Department for six years with honor. If 


there was some other record, other then has been pro- 


given unfair treatment is beyond comprehension. He | 
| 
| 
| 


duced, that is reflecting unfavorably against the claimar.% 
he should have been entitled to have it produced and 


the opportunity to bring it to the light of scrutiny. 


He has suffered a crippling painful 


eee ee te EL SS, Se 


injury to his back that has incapacitated hin from 
Dec. 10, 1969 until May, 1973 and is partially incapa- 
eltated for the rest of his life. At a comparatively 
young age he has been cut down from a bright anc hope- 


ful career with the Police Department. 


He deserves better treatment, not 
sympathy, but fair and just and equal treatment as any~ 


body else. 


This record from the beginning to end 
is most peculiar as claimant appears to have been de- 


libcrately targcetcd. 


Under the law, under the ultimate 
facts, as an American and a taxpayer, he should not be 
discriminated against but should be accorded equal 
justice as is required amd he is entitled to receive 


Social Security bencfits, without attempting unjustly 


and unfairly and not in good faith to defeat his legiti- 


mate and proven honest clain. 


In the interests of justice an award 


must be made on his behalf if not up to May, then at 


the very least and minimum up’ to June 15, 2 
Dated: New York, New York 
Nov. 5 EOTS 


MORTON M. BERGER 
Attorney for Claimant 
Office & P. O. Address 
555 Fifth Avenue 

New York, New York 
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DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


NOTICE OF RECOMMENDED DECISION 


PLEASE TAKE NOTICE that, pursuant to the Appeals 

Council's order of April 9, 1973 remanding this case 
administrative law judge 

to the sreaxingoomanmiter, there is enclosed here- 

with the findings of fact, conclusions of law, 


administrative law judge 
and recommended decision of the RII x RNIB. 


You are hereby notified of your right to file briefs 
or other written statements of exceptions and com- 
ments as to applicable fact and law. Any such 
briefs or written statements should be sent to the 
Appeals Council, Bureau of Hearings and Appeals, 


SSA, PO -BOx 2518, Washington, D.C. 20013, within 


ten(10) days from the date shown below. After the 


10-day period has expired,the Appeals Council will 


review the record and issue its decision. 


administrative 
angtice and enclosed copy of the PBAKERG 
jiSeds findings of fact, conclusions of 
law, and recommended decision, mailed to the 
claimant and his representative, if any, on 


rat US, 


___ November 9,_1973 


109 


DIPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SOCIAL St CURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


RECOMMENDED HEARING DECISION 


In the case of Claim for 


Period of Disability and 
Douglas Buturla __ Disability Insurance Benefits 


140-232-5420 


(Social Se curity Number) 


+ Leave blank if same as aD0 ve; 


This case is bcfore the undersigned following a renand 
order issued by the United States District Court for the 
Bastern District of New York in Civil Action No. 71 C 1061 
to the Secretary of Health, Education, and Welfare. 


On June 2, 1971, an administrative law judge (then called 
hearing examiner) issued a decision with respect to claim- 
ant's application, filed April 14, 1970, for the establishe 
ment of a period of disability and for disability insurance 
benefits under the provisions of sections 216(i) and 223, 
respectively, of the Social Security Act. In his decision, 
the administrative law judge held that the claimant was not 
entitled to the benefits for which he filed application. 


The claimant requested review of the decision on June 4, 1971 
but the Appeals Council denied his request on June 29, 1971. 
Thereafter, the claimant commenced a civil action in the 
United States District Court which remanded the case "for 
further administrative action." 


The Appeals Council vacated its June 29, 1971 denial of 
claimant's request for revicw and remanded the case to the 
undersigned on April 9, 1973 “for further proceedings, in- 
cluding holding a hearing at which a vocational expert shall 
testify" and to issue a recommended decision. After proper 
notice, a supplemental hearing was held on October 24, 1973 
with the claimant present and participating. He was rep= 
resented by his attorney, horton M. Berger. Dr. Sidney 
Fishman, a vocational expert, testified at the request of 
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the administrative law judge. Dr. Herman |. Frank, an 
orthopedic surgeon who examined the claimant at Govern- 
ment expense, testified at the request of the claimant's 
attorney. 


STATEMENT OF LAW AND ISSUES 


The general Issue before the undersiqned Is whether the 
claimant ts entitled to the disability benefits provided 

by the Soctal Security Act. The specific Issues are 

whether the claimant was under a "'disability,'' as defined 
In the Act, and, If so, when such disability commenced 

and the duration thereof; and whether the special earnings 
requirements of the Act are met for the purpose of entitle- 
ment, 


Section 223(d)(1) of the Social Security Act, as amended, 
defines ''disability'' (except for certain cases of blindness) 
the "inability to engage in any substantial gainful ac- 
ivity by reason of any medically determinable physical or 
otal impairment which can be expected to result in death 
which has lasted or can be expected to last for a con- 

tinuous perlod of not less than 12 months.'' Section 
223(d)(A) further provides that "an Individual (except 
a widow, surviving divorced wife, or widower for purposes 
f section 202(e) or (f)) shal! be determined to be under 
a disability only if his physical or mental Impairment or 
impairments are of such severity that he is not oniy unable 
to do his previous work but cannot, considering his age, 
education, and work experience, engage In any other kind of 
substantial gainful work which exists In the natlonal economy, 
regardless of whether such work exists In the Immediate area 
in which he lives, or whether a specific job vacancy exists 
for him, or whether he would be hired If he applied for work. 
For purposes of the preceding sentence (with respect to any 
individual), ‘work which exists In the national economy' 
means work which exists in significant numbers elther in 
the region where such Individual lIlves or in several regions 
fF the country.'! 


fhe claimant's attorney possessed coples of all the exhibits 
recelved In evidence by the administrative law judge who 
Issued the decislon of June 2, 1971, namely, exhibits | to 
26, Inclusive. Coples of exhibits 27 to 37, Inclusive, 
recelved In evidence on October 24, 1973, were also made 
avallable to him. A copy of the transcript of the recent 
hearing will be malled to him with a copy of this decision. 
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The claimant's attorney waived his richt to submit prow 
posed tindings of fact aril conclusicns of law in writing 
(T 117)4/ and he presented oral arguient. The admine 
istrative law jvcjze has considered all the evidence of 
record, the testicony adduced at the hearings held on 
May 24, 1971 and October 24, 1973, and the closing 
argunent of the claimant's attorney, in arriving at 

this recommended decision. 


SUMMARY _OF THE PUCOTD 


The claimant was born in Mew Jersey on March 31, 1943 
and he completed a hich school education, He then was 
on active duty in the U.S. ilavy for two years where he 
was assigned as a storckecper with duties of checking 
incoming supplies against a receivin~ list, maintaining 
inventory records and computing the -ost of feeding a 
sailor. His vocational cxperience sulsecauent to his 
discharge from military service consisted of four months 
loading and unloading trucks for the United Parcel 
Service, one year as an exterminator and four years as 
a patrolman for the New York City Police Departuent. 

He sustained an on-the-jo» injury in an automobile 
accident on December 10, 1969 and he was imnediately 
taken by ambulance to Doctors’ Hospital. He did no 
work until Ccteber 1970 when he was essigned to limited 
duty at which he remained for about one week. Iie was 
relieved from this assionuent because of complaints of 
severe pain of the low back radiating down the right 
leg. He did no further work for the Police Department 
from which he was separated, because of disability, at 
3/4s pay, on June 15, 1972. 


In August 1972, the claimant arranged to observe the 
routine, without compensation, at a real estate office, 
He drove from and to his hone. He reported about two 
times a weck and stayed about four hours each time. He 
concluded that he was not interested in this type of 
activity and he discontinued it in December 1972, 


Y/ References to the transcript of the hearing held on 
October 24, 1973 will be identified by the letter 
"T" followed by the page number(s). References to 
the record submitted to the Court will be identified 
by the letter "R" followed by the page number(s). 


in May 1973, his physician, Dr. Henry Briggin, recommended 
that he do some sort of light work (T 52). Thereafter, 

the claimant began to work in his wife's pet-grooming shop, 
replacing a salaried, part-time employee (T 67). His 
duties consist of bathing dogs as well as cutting and 
brushing their hair-/,. 


At the supplemental hearing, the claimant described hime 
self as being 72" in height and weighing 200 lbs. which 

is his usual weight. We is right-handed. He lives with 
his wife and two infant children in a two-family house 

on Staten Island. He drove from his home to his attorney’s 
office which is located on 5th Avenue and 46th Street in 
Manhattan, 


The claimant also testified that he wears a back support 
except when in bed, that he takes three types of medica- 
tions prescribed by his physician and that he utilizes 

a traction machine at heme a few times a weck. He was 
confined at Dectors' Hospital for three days immediately 
following the accident and for three weeks starting on 
June 19, 1970, He was treated conservatively each time. 


At the hearing held on May 24, 1971, the claimant testi- 
fied that bis activities of ber ling forward, backward and 
to the side were restricted, that prolonged sitting or 
standing caused back pain and that he experienced extreme 
pains in the back which radiated down the right leg into 
the toe (R 30). At the supplemental hearing, he testi- 
fied that the pain in the back and in the right lower 
extremity has remained the same (T 53-54). 


The medical evidence herein consists of reports from 
Drs. Thomas Q. Garvey (exhibit 17), Russo (exhibit 23), 
Henry Briggin (exhibits ll, 13, 19, 20, 21, 27 and 32), 
David M. Bosworth (exhibits 24, 26, 28), Stephen M. 
McCoy fexhibits 14, 22 and 29) and Herman I. Frank 
(exhibit 320), In addition, Dr. Frank testified at the 
supplemental hearing, and Dr. Briggin submitted a state= 
ment of his fee for services rendered the claimant 
(exhibit 36). 


2f As a result of this activity, the claimant's attorney 
stated that the claim is for a period of disability 
commencing on December 10, 1969 and ending in May 
1973 (T 67-68). 


Dr. Garvey conducted a neurological examination of the 
claimant on May 26, 1970. His diagnosis was traumatic 
neuritis of the femoral nerve of the right anterior 
thigh. He recommended conservative treatment and his 
prognosis was guarded, 


Dr. Russo submitted a report in late 1970 in which he 
States that the claimant was under treatment for 
essential hypertension, 


Dr. Briggin, an orthopedic surgeon, submitted reports 
with respect to his treatment of the claimant since 
December 10, 1969 on which day the latter sustained 

an on-the-job injury to his lower back, right hip and 
right lower ribs in an automobile accident. The claim- 
ant was hospitalize:’ immediately. X-rays were negative 
for fracture. The claimant was treated conservatively 
and was discharged three days later using a rubber foam 
strapping. Diagnoses were (1) ligamentous sprain of 
the dorsolumbar spine and (2) contusion of the right 
lower ribs. 


On December 22, 1969, the claimant complained of lower 
back pain with radiation to the shoulders, aching in the 
right hip and an inability to sit for a prolonged period. 
Examination disclosed restriction of trunk movements, 
tenderness over the lurbosacral spine and right sacroe 
iliac area with restriction of straight leg raising. 

The claimant was started on physiotherapy treatments. 

A lumbosacral support was prescribed on January 5, 1970. 


On March 9, 1970, the claimant was somewhat improved 
although he still complained of residual pain in the 
lower back with radiation down the left lower extremity. 
There was less restriction of straight leg raising which 
still produced pain. There were no neurological findings. 


The claimant continued to be treated for his complaints 
with physiotherapy and exercises on a regular basis, 
However, his symptons persisted and he was rehospitalized 
on June 19, 1970, He received medication, physiotherapy, 
pelvic traction and complete bed rest. EG studies and 
a neurological consultative examination were negative. 
The claimant was discharged on July 10, 1970, somewhat 
improved, with the diagnosis of ligamentous sprain of 

the dorsolumbar spine with residual symptoms still 
present, 


When examined on January ll, 1971, the claimant was 

noted to undress with sore difficulty. Trunk movements 
were restricted. There was 2¢ loss of tone ef the right 
buttock. Straight leg raising on the right was restricted. 
Sensation was diminished, There was no weakness of dorsi- 
flexion of the great toe. A diagnosis of nerve root prectij@ 
sure, low lumbar on the right, was added to the previous 
diagnoses. 


The claimant was again seen on June 7, 1971. He com- 
plained of const..nt pain in the lowor back with radiation 
down the right lower extremity. On examination, trunk 
movements were restricted, straight leg raising produced 
pain, Lasegue sign on the right was 3+ and on the left 

it was 2¢, sensation in the right lower extremity was 
diminisbed, and there was diminution of the right knee 
jerk. In addition to the diagnoses mentioned above, one 
of probable herniated disc, low lumbar on the right, was 
made. 


Surgery was recommended to the claimant on or about 
October 14, 1971 but he decided to postpone it. Com 
plaints, objective findings and diaqnoses on that day 

were substantially the same as previously, This was 

also true on April 10, 1972, In a letter dated June 18, 
1975, the cortor stated that the clainant received his 
medical discharge from the Police Department and that a 
laminectomy may not be necessary if the claimant refrained 
from police work and restricted himself to sedentary em- 
ploymente 


Dr. Bosworth, an orthopedic surgeon, submitted reports 

of intermittent examinations of the claimant who was 
first seen on October 26, 1°70. Chief complaints were 
lwebar and lumbosacral pain radiating to the right lower 
extremity increased by coushing. Objective findings were 
restricted lumbosacral motion, protection, a positive 
Lasegue on the right and lu sbosacral pain on forced 
flexion of the bead. The doctor studied x-rays taken on 
May 4, 1970 and October 7, 1970. On the former day, the 
lumbosacral spine, the sacroiliac joints and the right 
hip joint were negative. On the latter day, there was 

a slight narrowing of the L-4 disc interspace. Diagnosis 
was lacerated L~4 disc with only slight degenerative 
changes. Recormendations were to continue wearing the 
lumbosacral belt support, to take warm bats before ree 
tiring and to use a firm bed support. The doctor ex- 
pressed the opinion that limited duty work would be 
beneficial, 


The claimant was seen again on January 18, 1971. He 
reported that he returned to restricted duty but stopped 
working after experiencing an attack of pain, Examina~ 
tion showed restrictcd lumbosacral motion, protection, 

@ positive Lascous bilaterally, weakness of dorsiflexion 
of the right hallux and decreased sensation of the L«5 
nerve root lcvel downwards on the right. X-rays taken 
on January 12, 1°71 showed slightly sreater narrowing 

at the L-4 interspace than was present on October 7, 1970. 
The doctor recommended surnery in the nature of a fusion 
of I-41 to the secrum with « distraction graft, and he 
stated that the claimant was disabled for police duty. 


Dr. Bosworth next saw the claimant on May 11, 1972 on 
which «lay there was no change in his couplaints, The 
doctor mentioned a January 19, 1972 Police Pension Fund 
Medical Board report of cssentially negative findings. 
He studied an yeray taken on May 11, 1972 which, he 
said, showed a slight narrowing at the L-4 interval and 
slight imbrication on changes in facets between L-4 and 
L-S. Cbjective iindings were limitation of flexion, 
moderate protection, weakness of dorsiflexion of the 
right hallux, decreased richt ankle and knee jerks, de- 
creased sensation of the L-5 nerve root downwards on 
the right and positive Lascgue bilaterally. The doctor 
ordered new xeravs of the Lumbosacral stvine which were 
taken on May 16, 1972 at the Police Department whose 


physician interpreted them as negative. Dr. Bosworth, 
however, stated that they showed narrowing of the L=4 
interspace and imbrication of the facets between L-4 
and L-5. He still sugvested fusion and he expressed 
the opinion that restricted duty status was possible 
except during periods of aggravated pain, 


Dr. McCoy, chief surgeon of the New York City Police 
Departnrent, furnished statements on May 4, 1970, 

August 14, 1970 and May 1, 1973 to the effect that the 
Clainant, a patrolman, suffcred a low back sprain and 
contusion of the right lower ribs on December 10, 1969, 
He was retired cn June 15, 1972 on a certificate of 
accident disability. This was based on a finding of 

a Police Pension Fund Medical Board on May 24, 1972 
that the claimant was unable to perform police duty 
due to discogenic disease, 
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Or. rrank, an orthopedic surgeon, furnished a report 
of an examination done on August 16, 1973. Chief 
complaints were pain In the back, occastonally running 
down the entire spine from the scapula, and palin in 
the right leg. The claimant stated that he had no 
plans of attempting any type of work activity. On 
examination, he was noted to wear a back support. 
However, he moved fairly briskly and he removed his 
trousers readily while standing. He was extremely 
tense and he perspired freely from his palms and 
axtllae, Welght was 200 Ibs, for a helqht of 71". 
The claimant stood on one leq with qood stability. 
The left shoulder was slightly hIiqher than the right. 
The back muscles were supple but there was slight 
flattening of the normal lumbar lordosis. The neck 
muscles also were supple and there was ful! motion 
of the neck, Motions of the upper extremitles were 
unresfricted, Back motions were voluntarily limited 
to 40° flexion, 5° extension and 10° side bending 
bilaterally. The claimant allowed 45° of straight 
leg ralsing on the left and 10° on the right. Arm 
eflexes were normal. The left knee jerk was di- 
iinished as was the right ankle jerk but the right 
vee jerk was normal. Pulses of the legs and motion 
of all lower extremity jolnts were normal, The right 
high and calf were 1/4"' more than the left in circum- 
rence although there was no noticeable edema. There 
was hypesthesla of the entire right lower extremity 
inrelated to either the peripheral or segmental nerve 
distribution, An x-ray of the lumbosacral spine, 
taken on June 11, 1973, was poor In quality. It showed 
narrowing of any of t'= lumbar Interspaces. Diag- 
nosis was history of low back Injury, probably mild, 
i ight lumbar neuropathy with considerable psychogenic 
uverlay and hysteric anesthesia of the right lower 
catremity. The doctor concluded his report as follows: 


It is unfortunate that patient has 
little Insight Into his difficulties. 
There Is a certain degree of back 
strain and right lumbar neuropathy 

but no more than Is found in many 
people who are at work on full time. 
The Lasis for his present difficulties 
and Inability to move is mainly psycho- 
genic, It Is nevertheless real and he 
needs some psychiatric support If he Is 
not to become Invallided at any early age. 


As mentioned above, Dr. Frank testificd at the supple- 
mental hearing at the request of the claimant's attorney. 
His testimony was in substantial agreement with his report. 
He stated that a myelogram or surgery is required for a 
definitive diagnosis of a herniated disc but that such a 
condition could be implied (T 20). In writing his report 
of the August 16, 1973 examination, he assumed that a 
herniated disc was present (T 25-26). Based on his 
orthopedic findings, it was his opinion thats (1) there 
was no impairment of clainant's ability to sit or stand; 
(2) the claimant could walk up to 10 blocks; (3) the 
claimant could clinb a flight of stairs fairly frequently; 
(4) the claimant could use public transportation; (5) the 
claimant's ability to drive a vehicle depended on the 
degree of his confidence; (6) the claimant could lift and 
carry weights of up to 25 lbs.; (7) the claimant could 
push or pull with a force of up to 25 lbs. (T 24-25). He 
stated that these limitations were “very conservative” 

(T 39). He agreed, however, that other physicians might 
arrive at different conclusions (T 40), that the claimant 
was unable to perform police duties and that he has been 
partially disabled since June 1972 (T 13). He also said 
that the claimant's return to some type of employment 
would be “very desirable medically" (T 28). 


Or. Sidney Fishman, whose qualifications are set forth in 
exhibit 377, testified as an expert vocational witness 
at the request of the administrative law judge. Briefly 
stated, he received a Master of Arts degree in Vocational 
Guidance and a Doctorate in Psychology. He is a member 
of the National Vocational Guidance Association and the 
American Rehabilitation Counselors Association as well 

as a Fellow of the American Psychological Association, 
among other professional organizations, He directs a 
program of research and education, relating to the ree 
habilitation of orthopedically handicapped individuals 
requiring the use of artificial limbs and braces, at 

New York University. 


3/ &xhibit 34, identified on the list of exhibits as a resumé 
of the background and education of Dr. Fishman, consists 
primarily of the qualifications of another vocational 
expert. It was erroneously included among the exhibits 
instead of the qi lifications of Dr, Fishman. 


Dre Fishman testified that his employment had required 
him to read anc evaluate medical reports, that he has 
made studies of tha vocational potentialities of ine 
dividuals with various types of impairments, that he 
was familiar with the cwoloyment situation in the 

New York City area ani that he had knowledge of the 
Cuties of Jobs in varicus types «! businesses (T 78). 
He further testified that he provided vocational 
counseling to indivicuals with back irpairrents, 
including hernirvced direcs and nerve root pressure (T 79). 
Mme watness stated that exhibits 1 to 32 were made 
available to him prior to the hearing, that exhibit 36 
was exmiinca by him during the course of the hearing, 
that he was iemiliar with the contents of all these 
exhibits, that he was present throughout the hearing 
and that he had listened to the testimony taken at the 
hearing (T 78-79). 


Dr, Pishman was asked to express an opinion whether 

x hot the claimant was able to work at any job based 
on his age, ecucation, training and work experience, 
and the following hypothesis: 


Assume that |! should find that 

Mr. Buturla suffers from a back 
Impalrment which (1) requires him 

to wear a lumbosacral brace for 
support and (2) requires him to 

work at a job which Is primartly 

a seated one with an opportunity 

to stand at will and which does 

not Involve frequent bending of 

the body, lifting more than 10 Ibs., 
pushing with a force of more than 10 Ibs. 
or pulling with a force of more than 
10 Ibs., are you able to state whether 
or not he was able to work at any 

* * ® full time job? (T 84-85), 


re Fishuan was of the crinicn that the claimant could 

‘xform the Guties of a muaber of positions available 
in the New York City economy requiring training of from 
several hours to one week, He placed the positions in 
four categories. The first was office clerical and it 
included reservation clerk, general clerk, information 


nd telephone order clerk. The second category 

' beach assembler and It Included assembler of small 

products, assembler of electrical »roducts, packer, 

, paster and solderer-assenbier, The third 
stegory was bench machine operations and It Inciuded 
inch press operator, dri}! press operator, stapling 

hine operator, crimping machine operator, heat 
:}ing machine operator, eyelet machine operator 
id grinder-polisher. The fourth category was in- 
ector, visual or by use of gauges or jigs. The jobs 
categories two and three could be found In the 
rootwear, belts, wallets and handbags, toys and dolls, 
pens and penctIs, pharmaceuticals, small metal products 

snd smal) electrical appliances industries (T 87-96). 

e further stated that most of the firms where these 
obs exist will hire impaired tndividuals Inasmuch as 
hey are primartly Interested in the ability to perform 
he duttes of the jobs on a full-time basis (T 97). 
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EVALUATION OF THE RECORD 


the basis of the evidence herein, the question before 
sdministrative law judge Is whether or not 
clalmant has established by pertinent medical evidence 
existence of an Impalrment or Impairments of suf- 
ient severity to constitute a ''disability'' as that 
em ts defined in tne Soctal Security Act. 


section 404.1502 of Social Security Administration 
Fequlations No. 4 [20 CFR 404.1502} provides, in 
ertinent part, that whether or not an impairment in 
particular case constitutes a disability denends on 
i the facts of that case, and that primary consideration 
given to the severity of the individual's im- 
irment. Consideration is also given to such other 
sctors as the individuals age, education and work 
“perlence. This section further provides that it must 
xe established that the Individual's physica! or mental 
mpairment or Impairments are of such severity, i.e., 
esult In such lack of ability to perform siqnificant 
unctlions as moving about, handling objects, hearing, 
speaking, reasoning and understanding that he cannot 
ngage in any kind of substantial gainful activity. 


he claim herein ts for disability benefits for the 
ertod from December 10, 1969 to May 1973 based on 


. back injury. The claimant commenced an action for 
damages against the tortefeesor which he settled for 
$31,250.00 (T 69). 


There have been a number of diagnoses relating to 
claimant's back impairment submitted by the physicians 
who have exarined and/or treated hin, the rost severe 
of which is a herniated lumbar disc. It is noted that 
the clainant never had a myelogram perforred. An 
authority in the field of orthopedics stated: 


The outstanding indicaticns for 

a penrtopaque spinogram /ic@e, myclogran/ 
is to confirm the diagnosis of a suspected 
tumor J. the spinal cord or protrusion 

of an intervertebral disk and to localize 
the lesion, if present=/, 


And another authority has stated: 


It is possible to make a presumptive 
diagnosis of herniated lurshar disk on 
the basis of clinical findings alone, 

but for a definite dirqgnosis myelographic 
siudigs are necessary. 


And anothers: 


The true diagnosis /of herniated 


ee crepae wy 
intervertebral disc/ As made on 


the operating table’, 


Dr. Philip Lewin, The Rack and Its Nigk Svndrones, 
2d ed., Philadelphia, Lea & Febiger, 1955 (pe YO)e 


Dr. Bernard J, Alpers, Lew Rack Pain and Sciatica < 
The Caso for Medical Pan vlnent, Ned. Clinics of 
North Auerica, Sept.e 1!50 (pe 1445). 


Irving Goldstein, Esq. and Dr. Le. Willard Shabat, 
Medical Trial Technique, Ciicago, Callaghan and Cos, 
1942 (pe 244 )o 


lei 


Dr. Frank's testimony was In agreement with the foregoing 

(T 20). Consequently, the undersigned is unable to make 
definite finding that a herniated disc actually exists. 

However, for the purpose of this decision, he will assume 


nat It does. Apropos of such a condition, another au- 
hority stated: 


The herniated disk syndrome, whether 
in the cervical or lumbar area, Is 


characterlzed by 4 history of remissions 
and exacerbat tons 


Ihus, there are perlods when the herniated disc sufferer 
‘xperlences palin and there are other perlods when he Is 
ain=free. During the latter perlods, he Is able to per- 


form many activitles so long as they do not Involve heavy 
lifting or excessive bending. 


As a matter of fact, the claimant did return to some work 
activity Im August 1972 which he relinqutshed after four 
wonths but not on the ground of disabilltty. He decided 
that such employment was not for him. And he has been 
orking in hts wife's pet-grooming shop sInce May 1973. 
limits his claim for disability benefits to the perioa 
nded In such month, The question arises as to whether 
r not he was able to return to some form of substantial 
ainful activity prior to May 1973. 


with regard to the foregoing question, the undersigned 
akes note of the following: (1) On January 18, 1971, 
Bosworth found the claimant disabled for police duty 
not for less strenuous duties (exhibit 24); (2) The 
ollce Pension Fund Medical Board reported essentially 
egative findings on January 19, 1972 (exhIbit 28); 
) On May 16, 1972, Dr. Bosworth reported that restricted 
uty status was possible (exhibit 28). 


Frank, the orthopedic surgeon who examined the clalmant 
1 August 16, 1973, testified that such conditions as 
attening of the normal lumbar lordosis and restrictions 
straight leg raising do not affect the claimant's abllity 
o function but that the muscle spasm which causes them 
uld (T 14, 16). The claimant underwent many examinattons 
one by Dr. Briggin and a few done by Dr. Bosworth, both of 


‘ Dr. Ephraim Roseman, Pain Associated with Protruded 


Intervertebral Disks, Med. Clinics of North America, 
ov. T9555 (p. 


128 


whom also are orthopedic surgeons. Neither reported a 
finding of muscle spasm during any of the examinations. 
it is safe to conclude that the times of exacerbation of 
the claimant's condition were few and far between and 
that his back Impairment was in remission most of the 
time. 


fhased on his orthopedic findings, Or. Frank expressed 

the opinion that the claimant could sit or stand without 
any problem, could lift and carry weights of up to 25 lbs., 
and could push or pul! with a force of up to 25 Ibs. (T 24-25). 
Bearing these restrictions In mind, the administrative 

law judge propounded more favorable limitations (T 84-85) 
for the consideration of Dr. Fishman, a well-qualified 
vocational expert, when he asked the latter whether or 

not the claimant was able to work at any job. It was 

his opinion that the claimant could perform the duties 

of many positions available In the New York City area 

(T 87-96). The claimant's attorney attempted to dis~ 
credit this testimony by emphasizing the fact that the 
-laimant was found disabled for police duties but he 

did not succeed in invalidating the vocational expert's 
opinion, The Social Security Act does not provide for 

the payment of benefits to an individual who Is unable to 
perform his usual work as long as he is able to perform 
any substantlal gainful activity. There Is no doubt that 
-he claimant was able to discharge the duties of the 
positions mentioned by the vocational expert on and after 
the day he was examined by Dr. Frank. The question, then, 
is whether he was able to perform such duties prior thereto. 


As mentioned above, Dr. Frank was of the opinion that the 
claimant could lift and carry weights of up to 25 Ibs. and 
could push or pull with a force of up to 25 Ibs. The ad- 
ministrative law judge finds nothing in the medical reports 
of examinations from December 10, 1969 through the day of 
Or. Frank's examination which establishes that the clalmant, 
for a continuous period of not less than 12 months, was unable 
to manage the foregoing activities at Lo% of the levels con- 
sidered by Or, Frank to be very conservatively attainable. 
These reduced levels, I.e., 10 Ibs. rather than 25 \bs., 
were used by the undersigned when he asked the vocational 
expert for his opinion as to whether or not the claimant 
could work. The opinion was that there were many posittons 
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the claimant could perform, The administrative law 
judge adopts the vocational expert's opinion and finds 
that the claimant was able to perform the duties of the 
jobs mentioned throughout the perlod Involved herein 
except on the few occasions when his back condition was 
in a state of exacerbation. 


There Is some evidence that a functional overlay exists. 
This was reported by Dr. Frank but by no other physician. 
It may well be that the claimant was tense and nervous at 
the time of his examination by Dr. Frank, One could only 
speculate as to the cause thereof. It may well have been 
that the claimant thought that the results of the exam- 
ination would militate against his recelving the dis-~ 
ability benefits for which he filed application or even 
in his court action against the tort-feasor, It may also 
well be that Dr. Frank would not have reported a psycho- 
genic problem if he knew that the claimant had been 
working since May 1973. It appears that the latter stated 
that he was not employed and that he had no plans for 
attempting any type of work activity. Be that as it may, 
the administrative law judge finds that the claimant has 
not had any psychiatric condition which prevented him 
from engaging in substantial gainful activity at any time 
prior to the date of this decision. 


During the course of the hearing, the attorney for the 
claimant requested that Or. Bosworth be subpoenaed (T 32) 
and that the hearing should be continued In order to re- 
celve oral testimony from Dr. Briggin (T 111). Both are 
clatmant's personal physicians. The administrative law 
judge denied the attorney's applications as being untimely 
made, 


On April 12, 1973, the undersigned requested the attorney 

to submit up-to-date medical Information, Follow-up letters 
were sent to him en May | and May 9 before he responded with 
an April 13, 1972. report from Dr. Briggin. On September 7, 
1973, the attorney was asked to state the witnesses he ex- 
pected to call. In his reply of September 12, he sald that 

he was “attempting to obtain Dr. David M, Bosworth or 

Dr. Henry T. Briggin for the hearing." On September 14, 1973, 
the hearing was scheduled for October 3. On September 24, 

the attorney requested an adjournment because he was 


B7 The attorney's letter of May 15, 1973 erroneously gave 
the date as April 13, 1973. 


representing the clainant in a court action which was 
to ceenence on October 1, His recuest was epproved 
and it was aureed that the hearing cculd be rescheduled 
for October 17 or any subsequent cate, The hearing was 
then set down for Octo'r 24 and the attorney responded 
that he would be present. He made no recusest for the 
issuance of « subpoena ror did he indicate any preblenm 
insofar as witnesses wore cencerncd until Cctoder 23. 
On that cay, he requested anotner adjourr‘ient on the 
ground that Dr, Priagin was on vacatien and the where- 
abouts of Dr. bosworth, who had retired, were unknown. 
His request was denied and he was instructed to make 
his applicaticn at the hearing. He did so, again 
stating that Dr. Bosworth had retired (T 115). However, 
it appears that Dr. Briggin had not been on vacation 

(T 115). 


Furthermore, the administrative law judge accorded the 
written reports ef Drs. Briggin and Bosworth as much 
consideration as he would have had they repeated the 
information contained therein at a hearing. 


In view of the forecoina, the undersigned feels that 
the claimant was nut entitled to a further delay in 
concluding this matter. 


RECO!" ENDED FIRMLECS 


From an analysis of all the evidence of record, the 
administrative Law judge makes the following rece 
ommended findings: 


l. The claimant met the statutory 
earnings requirement for a disability 
insured status on December 10, 1969, 
the date of alleged "disability" onset, 
and he continves to meet such require- 
ment through the date of this decision. 


2. The evidence establishes that the 
claimant probably has a herniated lumbar 
disc. 


3. The claimant's back Impairment pre- 
vented him from performing the duties 
connected with his usual Job as patrol- 
man with the New York City Police 
Department. 


4, Except for the Infrequent times 
that the claimant's back condition was 
In a state of exacerbation, he has been 
able to perform such activities as 
lifting and carrying 25 lbs. as well as 
pushing and pulling with a force of 25 
Ibs. 


5. A well-qualified vocational expert 
testified that the claimant could per- 
form the duties of many jobs in the 
New York City area within limitations 
more favorable for the claimant than 
the foregoing. 


6. The evidence fails to establish that 
the claimant has any impairment, or com- 
bination of Impairments, which prevented 
him from engaging in substantta! gainful 
activity for any continuous period which 
lasted at least 12 months prior to the 
date of this deciston, 


7. The claimant was not under a "'dis- 
ability,'' as defined In the Soclal Se- 
curity Act, at any time prior to the 
date of this decision. 


RECOMMENDED DECISION 


it is the recommended decision of the undersigned that the 
claimant, based on his application filed on April 14, 1970, 
is not entitled to a period of disability or to disability 
insurance benefits under the provisions of sections 216(i) 
and 223, respectively, of the Social Security Act, as 
amended, 


s/ Samuel C. Berson 
Samuel C. Berson 
Administrative Law Judge 


Dated: November 9, 1973 
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MORTON M. BERGER 
COUNSELOR AT LAW 
55 FiFTH AVENUE 


NEW YORK, N. Y. 10017 


Te. 986-6430 


September 24,1973 
Dept OF Health, Education & Welfare 
96 Federal Plaza hKoom 3138 
New York,N.Y. 


Att: Hon Judge Samuel C. Berson 


Re: Douglas Buturla 
A/N 140-32-5420 


Dear Hon. Judge Berson: 


This is to confirm the adjournment of the above 
nroceeding to October 17,1973 or to a subsequent date sub- 
ject to your disposition. 


Appreciatively and Respectfully, 


) 


MORTON M. 


MMB: hpr 


26 Federal Plaza, Room 3133 
New York, New York 10007 
Septemver ld, 1973 


Morton M. FPerger, Esq. 
555 Fifth Avenue 
New York, New York 10017 


Douglas Puturla 
A/N 140-32-5420 


Dear Mr. Perger: 
I have scheduled tne hearing in the case of Douglas J. 


Puturla for 3:00 p.m. on Cctover 3, 1973. A copy of 
the notice of hearing is enclosed. 


Also enclosed is a letter sent by me to Dr. Sidney ee Ex, 3* 
Fishman, a vocational exmcrt. as well as his profcssional 
quali icatsOting COPACS Ge lich 1 intend receiving in 

evidence on October 3, I have marked Dr. Heary Criggin's 
report of June 13, 1973 as exhibit 32 for identification 

and a copy thereof was incLuded among the documents 

forwarded to the vocational expert. 


Very truly yours, 


Samuel C,. Berson 


Administrative Law Judge 
Enclosures 
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MORTON M. BERGER 
COUNSELOR AT LAW 
555 FIFTH AVENUE 


NEW YORK, N. Y 10017 


Te. 9060430 


September 12,1973 


Neparcment Of Health,fducation & Welfare 
cial Security Admninistr*tion 
Federal Plaza,Room 313% 
York,N.Y. 1000/7 


Samuel C. 8erson 
Administrative Law Judge 


Re: Douglas J. Buturla 
Inj: 12-10-69 


Berson: 
Enclosed is copy of report of Dr. Henry Briggin 


june 18,1973 which my past secretary Miss Johnson was 
ed to mail to you on June 20,1973. 


Will you please include this report to be used 
dence on the hearing. I would desire to cross-examine 
rman I. Frank and examine Douglas Buturla, I am attempt- 

-o obtain Dr. David M. Bosworth or Dr. Henry T. Briggin 
ithe hearing but have to know the exact date of the hear- 
{I canm.ot arrange alternative dates with doctors. 


I have no objections to the exhibits. 


Respectfully yours, 


(0 


MORTON M, “BERGER 


26 Federal Ploza, loom 3133 
New York, iiew York 10007 


September 7, 1973 


Douglas Buturla 
A/N 140-32-5420 


tr. Bergcrs 


-"d herein are copies of documents I propose to receive 
nce at the supplemental hearing to be held in this 
ent ony valid ob :tiens xvron you. They have been 
for identification as iollows: 


No. of 
Peoscription Pages 
eee eee —_—_---~< 


tedical renorts by licnry Briggin, M.De, of 
exaninations don? on le-ll-71, 6G-7-71, 19-14-71 
and 1-lLU-72 as well as a letter dated 4-13-72 


Medical reports by David M. Mosworth, M.D., of 
exaninations done on b<1ll-72 and 5-16-72 with 
Xeray reports attached 


Letter from New York City Police Department, 
dated 5-1-73 


Medical report by Herwan I, Frank, N.D., dated 


G<25-73 


Professional qualifications Herman I. Frank,i4.D. 


Morton Mf. Perger, Esq. 


September 7, 1973 


£ oyens Lins: 


nd to offer 
forwaid thr 


% To mm. 
Also, Let we kro. 


WATNISS 25 


any dociwuents in cvidence, please 
% SOON aS they are .vailauble 

mo Lats LY Se -peptesivey 17, LOTS what 
PY cxick te e..: I will icitemnmt to echedule 
their < aroneces so thas 2 need wi.it more than a 
Yew minutes bovere tes fives, 


to you. 


r > 


For your informatio.., 2 to call but one witness « 
a vecitional essex i al. plan to question Mr. Buturla, 
I dco not intend to , I.cyman I. Frank appear in 

connection wit} Lowover, if you want to exam~ 
ine him, pleas xy Septenver 17. If I 


16 t 
hear from you 


do not 


‘ill assume that you do not desire 
to examine Dr. ican. 


‘so, by September 17, .¥73 submit a list of the days you 
wid your witness (75) could appear at a hearing. Your list 
ould cover a poriod of 73 days. 


Very truly yours, 


Sawuel C. Berson 
Administrative Law Judge 


losures 
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MORTON M. BERGER 7 
COUNSELOR AT LAW 
558 FirtH AVENUE 


NEW YORK. N.Y. 10017 


Te. 966.6430 


May 18, 1973 


‘dge Samuel C,. Berson 
Department of tlealth, Education 
and Welfare 
26 Federal Plaza 
few York, N.Y. 10007 


Re: Buturla, Douglas J. 
A/N: 14u-32-5420 


ear Judge Berson: 


In accordance with our telephone conversation 
this date, this is to confirm that the date of Dr. 
lenry Briggin's letter dated April 13, 1973 was in- 
sdvertently changed without my knowledge by my secret- 
srv. The correct date of the letter was April 13, 
i972, Enclosed is a copy of a letter from Dr. Briggin's 
office showing that my secretary, Miss Johnson, had 
called their office and they incorrectiy had advised 
that the date should be changed to April 13, 1973. 
-¢ Johnson had also inadvertently, without ny knowl- 
ige, change’ the date in my letter from April 13, 
72 to April 13, 1973. Enclosed is a photostatic copy 
f iy copy of the letter dated May 15, 1973. 


Very truly yours, 


MORTON M 5 ieee 


A 


MMB :mj 
cncls. 


I have read the above and it is 
correct 


J}. J ) 
4! | Ay f. ims “ane 
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HENRY DFRIGOCIN, BM.t, FLALC.S. 


oS Ch TitAt. AV. ati 


GCTATOEN ISLAMO, NY 10301 


Gionacran 7.3290 


fay 17, 1973 


Morton Berger, Eaq. 
55 Fifth Ave. 
New York, N.Y. 10017 


Re: Dousg,las J. Buturla 
Inj: 12-10-69 


Dear ur. Berger: 


Miss Johnson contacted ovr office as to the question of the 
te on our Letter -of April 15, 1972. 


i¢@ was ir d by me incorrectly that the date should be 
hanged to L ES, Loe oe 


The correct ‘ate on the letter is April 13, 1972. 
Very truly yours, 
' iota 
Ltethad: Peg a y 


cdl Rosalind D. Koeniz 


26 Federal Plaza, Room 3138 
New York, New Yurk 10007 


Tel. Noe 264-3815 May 16, 1973 


Mr. Douglas Buturla 
97 Rockland Avenue 
Staten Island, New York 10306 


Ret A/N 140-32-5420 


Dear Mr. Buturlas 


As you were advised by the Appeals Council on April 9, 
1973, your case was remanded to me for further pro- 
ceedings, including the holding of a hearing. 


Pursuant to such remand, I consider it necessary to 
have you examined by an orthopedist at no expense to 
you. Your attorney is being informed of this. 


You will hear from the New York State Bureau of Dise 
ability Determinations which will make the necessary 
arrangements for the examination. Please keep any 
appointment that is made for yous 


Very truly yours, 


Samuel C. Berson 
Administrative Law Judge 


26 Federal Plaza, Room 3138 
New York, liow York 10007 


Tel. No. 26483815 May 16, 1973 


Morton M. Lerger, Esq. 
555 Fifth Avenue 
New York, New York 10017 


Re: Douglas Ruturla 
A/it 140-32-5420 


Dear Mr. Berger? 


Since writing to you on April 12, 1973, I have succeeded 
in obtaining additional m- tical reports rou the New York 
City Police Denartment., In view OL your letter of May 15, 
1973 indicating that the only wedical records you are 
endeavoring to obtain are trom the Same scurce, I an no 
longer waiting to arrange <or the impartial orthopedic 
consultative examination of which I previously advised 
you. 

Ul 
Lam reqnasting the New York State Burcau of Disability 
Determinations to make the heecssary arrangements for the 
examination which will be done at no expense to Mr. Nouglas 
Buturla who will be notified when the appointment for such 
examination is made. 


ft am informing Mr. Buturla of my plans, and a copy of my 
letter to him is enclosed. 


When I receive the renort of the orthopedic examination, 

{ will send you copi.:s of all documents I plan to receive 
in evidence at the supplementary hearing, absent any valid 
objections thereto. 


With your letter of May 15, 1975, you enclosed a photocopy 
of a letter fron Dr, Hionry Privigin to you. I note that you 
Changed the year in the date from 1972 to 1973. Please in- 
form me why you did so. 


Very truly yours, 


Samucl C. Berson 
Administrative Law Judge 


Enclosure 
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MORTON M. BERGER 


COUNSCLOR AY LAW 
OBB Firth Avituir 
NIW YORK, N.Y we? 


Te. 996.0430 


May 15, 1973 


Department of Health, Education 
and Welfare 

26 Federal Plaza 

New York, N.Y. 10007 


Attention: Judge Samuel C. Berson 


Re: Burturla, Douglas J. 


A/N: _140-32-5420 


Dear Judge Berson: 


Douglas burturla has been-~etired f.:om the 
New York City Police Department on three quarters 
pay due to his injuries. 1 am endeavoring to obtain 
these police medical records, which is takinp ’ ‘me 
to obtain. Enclosed please find copy of report from 
Dr. Henry Briggin, dated April 13, 1973. 


Very ie yours, 


[X Ls 
MORTON M, BERGER 


MMB :mj 
Enc. 


HENRY BRIGGIN, M.0.. F.A.C.5. 


28 CENTRAL AVENUE 


STATEN ISLAND, N.Y 10301 


GionattarR 7-3368 


April 13, 1972 


vorcon Berger, E8qe 
555 bifth Avenuc 
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Lew York, Nev York 


Douglas J. Buturla 
Inj: 12-10-69 


ir. Berger: 


above patient has becn under my care from 12-10-69 to the present 
for a herniated disc. 


patient wishes to defer surgery for the present. He has not 
Letely reapondec to conpervative treatment ant is avaiting further 
evaluation. 


Very truly aa 


af 


i” } 
/ 
} 


Henry ‘Brigginf N D. 
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26 Feceral Plaza, Roon 3138 
Tel. No. 264-3815 New York, Now York 10007 


May 9, 1973 


M. Merqar, Esge 
} nue 
woow York 10017 


Ret Douglas ruturla 


1400252654290 
Dear Mr. Berger: 


You have failed to reply to my letters of April 12, 1973 
aod Mey 1, 1°73. Unless Y hear from you by fay 16, 1973, 

I shall éssunre that .ou cdo nat desire to suonit any medical 
reports to be tranw.itted to the ortiroxedist who will pere 
form the c:anination menticned in my carlicr letter, and 

I shall request such examination on that Cay. 


Very truly yours, 


Sanuel CC. Dersen 
Aciiainistrative Law Judye 


ces Mr. Douslas Buturla 


Tel. No. 264-3315 2u Feececril vMlaza, Room 3i3d 


NOW York, icw York 10007 


Morton M, Berger, Esq. 
555 Fifth Avenue 
New York, New York 10017 


Ke: Douglas .aturla 
A/N 140-232-5420 


Dear Mr. Berger: 


I have not had a reply to my April 12, 1973 letter re- 
questing up-to-date medical information. <Aindly let me 
know what action you have taken in response to my request. 
I trust that I will hear from you by return nmaii. 


Very truly yours, 


Samuel C. Berson 
Administrative Law Jucge 


cc: Douglas Buturla 


208-3415 


26 Federal Plaza, Room 3133 
New York, Now York 10007 


April i2, 1973 


55 Fifth Avenue 
New York, Now York 10017 


Ret Douglas Buturla 
A/N 140-32-5420 


Dear Mr. Berger: 


On April 9, 1973 you were informed that the Appeals Council 
revonded Mz. Douglas Muturla's case to me for further proe 
ceedings in conformance with the January 23, 1973 order 
issued by Judje Georee Rosling of the United States District 
Court for the Lustern District of Now York. 


Pursuant te such order, I intend requesting the New York 
State Bureau of Disability Potermin-.cions to arrange for an 
impartial orthopedic consu) .ative exan‘nation at no expense 
to ir. buturla. CDefore I do so, however, I would like to 
have up-toedate medical information concerning Mr. Buturla's 
condition. \ould you kindly obtain fron Dr. Nonry Briogin 

a complete report of his findings and the results of all 
Nerays taken ind tests made since April 25, 1970, and sub- 
mit such report to me. If any other physician treated 

Mr. Duturla for his impairnent, kindly follow the same 
procedure, In.ofar as reports of exminations done at the 
request of the Now York City Policy Departnent are concerned, 
TI am requesting those directly. 


Your cooperation with respect to the above request will help 
expedite final disposition of this matter. 


Very truly yours, 


Samuel C. Berson 
Administrative Law Judge 
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f GS es DEPARTMENT OF HEALTH, FDUCATION, AND WELFARE 


STCURIITY AUMINISTRATION 


SOCIA! 


oc 20013 


PO THOM 2510. WATHIING LON 


BURLAU OF 
HEARINGS AND APPEALS 


Dear Mr. Berger: 


Re: lire Rowrzlas J. Buturla, 97 Lockland Avenue, 
Staten lolana, Wow Yors LUZ9G6 
in recaipt of tho order of Jenuary 23, 1973, 


This office i6 
4c¢t Court 


iscped py ous ca Loulins of tue bnited Ltetes DLste- 
Lagtesm pbrtrace’ OL Lew COV, Tees nuiind tiisg caco 
tion, ami \eliara 1.08 fur- 


tor tu© 
to tae SeeruueTy OF Leetth, satee 
thor auabnictracive acetone 
oxder ec the Seeds Council xreninding 
an acminiveretive dow judi, 
for further proceeciings. ie will 


ripguert By. Cory 9 PN 
thy ceca to &uek Ce. Loxscon, 
founorly “hearing exuniner,“ 
bo in xurther communication with youe 


i Sincerely yours, 
ee eat Mee aoe, 4, 
ef ‘ 
Ds ‘ ee i 
WA. LAM. Sows * 


ll. Dale Cook 
Chairman, Appeals Council 


Lnclosure 


lic. Douglas J. Luturla 


b's 
DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


ORDER OF APPEALS COUNCIL 
REMANDING COURT CASE TO ADMINISTRATIVE LAW JUDGE 


in case of Claim for 


Period of Disability and 
_ Douglas J. Buturla 7. Disability Insurance Benefits 
(Claimant) ett —< 


140-332-5420 


(Wage Earner) (L eave biank if same as above) (Social Security Number) 


The United States Pistrict Court has remanded this case to the Secretary of Health, Ed- 
ucation, and Welfare ‘or further adminisirative action. The Appeals Council hereby vacates 
its denial of the claimant’s request for review and remands this case to an administrative 
law judge of the Bureau of Hearings and Appeals for further proceedings, including 
hol ding a hearing at which a vocational expert shall testify. 
On remand, the claimant shall be provided adequate opportunity to comment on any addi- 
tional evidence, to submit material evidence, to raise pertinent objections, toexamine and 
cross-examine witnesses, and to propose findings of fact and conclusions of law. Upon 
completion thereof, the case shall be returned with a recommended decision to the Ap- 
peals Council for its decision. A copy of the recommended decision shall be sent to the 
claimant. 


The claimant will be giventhe opportunity to file with the Appeals Council, within 10 das 
from the date of the recommended decision, briefs or other written statements of exceptio:.s 


and comments as to applicable facts and law. After the 10-day period has expired, the Ar- 
‘peals Council will review the record and issue its decision. 


APPEALS COUNCIL 


3 y 
Lr t so a Cig. 


Irwin A. Fricdenberg Paps 


Rr ee Ae 2 a 
John T. Allen | Member 


Date: APR 9 873 


FORM HA.517.1 
(9-72) 
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DEPARTMENT OF 


HEALTH, EDUCATION, AND WELFARE 


SOCIAL SECURITY ADMINISTRATION 
BUREAU OF HEARINGS AND APPEALS 


TRANSCRIPT 


In the case of Claim for 


Period of Disability and 
Nengias Buturla fa pee sae Jans _Disabili ty Insurance Renefi ts 


(Claimant) 


a 140-232-5420 


bove.) (Social Security Number) 


(Wage Earner) (Leave blank if same es @ 


Hearing Held 


at 


_26 Federal Plazay,_ New_Y 


October 24, 1973 Les ary 


APPEARANCES 


nNouglas Puturla, Claimant 
Morton M,. Berger, Attorney 
Herman I. Frank, M.D., Witness 


Sidney a. Fishman, Ph.D., Vocational Expert 


Samuel_C,. Rerson EL ST eae ee bo __Helen_ Harris... 
Pade 6% des ee Hearing Assistant 
Administrative Law Judge 


146 


INDEX OF TRANSCRIPT 


In the case of Account Number 


Douglas Buturla 140-32-5420 


Testimony of Herman I, Frank, MeDesceeeeceseoees Commencing 
lestimony of Douglas Buturlds.cecrccscecssevocsvecsescommencing 
Testimony of Sidney A, Fishman, Ph.D. cecccvcceeee Commencing 


Oral Argument of Morton M, Bergcr.eccotesecesseesCOMMencing 


(The following is a tcanscript of the hearing held 
before Samuel C,. Berson, an Administrative Law Judge of 
the Bureau of Hearings and Appeals, Social Security 
Administration, Department ot Health, Education, and 
Welfare, on October 24, 1973 at New York, New York, in 
the case of Douglas Buturla, Claimant in his own behalf 
and based on his own earnings record, social security 
account number 140-32-5.420, The claimant, Douglas 
Buturla, appeared in person and was represented by his 
attorney, Morton M, Berycr, Esq. Also present was 
Herman I, Frank, M.D. as well as a vocational expert, 
Sidney A. Fishman, Ph.D.) 


(The hearing commenced at 1:35 p-m. on October 24, 1973) 


OPENING STATEMENT BY ADMINISTRATIVE LAW JUDGE: 

We are ready to proceed with the hearing in the matter 
of Douglas Buturla, claimant for disability benefits 
based on his own earnings record, social security account 
number 140-32-5420. Let the record show that the claimant, 
Mx. Douglas Buturla; his attorney, Mr. Morton M, Berger; a 
vocational expert, Sidney A, Fishman, and a physician, 

Dr. Herman I, Frank are present, 

Mr. Buturla, the procedure at this hearing will be 
substantially the same as at the hearing held on May 24, 1971. 
You do recall that hearing? 

MR. BUTURLA: Yes. 

ADMINISTRATIVE LAW JUDGE: Subsequent to that hearing, 
the hearing examiner issued a decision in which he held 
that you were not entitled to the dis. ility benefits for 


which you applied and *he Appeals Co icil affirmed that 


you were not entitled to the disability benefits for 
which you applied and the Appeals Council affirmed that 
decision after you requested the Council to review it. 

You then commenced an action in the United States District 


Court for the Eastern District of New York and the Court 


remanded the case to the Social Security Administration 


for further administrative action. Today's hearing was 
scheduled after the Appeals Council remanded the case to 
me to carry out the mandate of the Court. 

Now, Mr. Berger, I gather that you received copies 
of exhibits 1 to 26, inclusive, which were received in 
evidence on May 24, 1971, Is that correct, sir? 

YeSo 

ADMINISTRATIVE LAW JUDGE: And on September 7, 1973, 
I sent you proposed exuibits 27 to 31, inclusive. 

MR. BERGER: Correct. 

ADMINIS “24TIVE LAW JUDGE: And on June 18 you sent 
me a report irom Dr. Henry ®*iggin which is marked for 
identification as exhibit no, 32, That's correct, sir, 
isn't it? 

MR. BERGER: Yes. 


ADMINISTRATIVE LAW JUDGE: And on September 14, I 
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mailed to you copies of documents which are marked for 
identification as exhibits 33 and 34. 

MR. BERGER: YeSe 

ADMINISTRATIVE LAW JUDGE: And this morning you were 
given a copy of proposed exhibit 35. 

MR. BERGER: True. 

ADMINISTRATIVE LAW JUDGE: Do you have any objection, 
Mr. Berger, to the admission of any of these documents 
marked for identification as exhibits 27 to 35, inclusive, 


into the record? 


MR, BERGER: You haven't included the exhibit of 


Dr. Briggin that I had sent you. 

ADMINISTRATIVE LAW JUDGE: That, I marked as exhibit 
32, sir. 

MR. BERGER: Oh, it is marked as 327 

ADMINISTRATIVE LAW JUDGE: YeS. 

MR. BERGERs I would like to -=- 

ADMINISTRATIVE LAW JUDGE: That's the report 

18, 1973. Right? 

MR. B” GER: Hmm, 


ADMINISTRATIVE LAW JUDGE: I show it to you. 


MR, BERGER: Right, right. Thank you. 


ADMINISTRATIVE LAW JUDGE: Now will you answer my 
question whether you have any objections, 

MR. BERGER: No. 

ADMINISTRATIVE LAW JUDGE: In the absence of any 
objections, the documents just referred to will be 
received in evidence as exhibits 27 to 35, inclusive. 

MR. BERGER: Except that I reserve the right to have 
a doctor here under the proper circumstances, “n view 
of the fact that I had extenuating circumstances and 
couldn't get the doctors to come here, I reserve the 
right to a further hearing with respect to that doctor 
who will eventually be here, 


ADMINISTRATIVE LAW JUDGE: Mr. Berger, I don't want 


to take the time at this moment in this hearing to discuss 


that aspect because I'd like to take the testimony of 

Dr. Frank and let him an on his way. 
MR. RERGER: All right. 
ADMINISTRATIVE LAW JUDGE: I will hear you later on. 
I assume, wetll call Dr. Frank as the first witness. 
MR. BERGER: All rigit. 
ADMINISTRATIVE LAW JUDGE: Dr. Frank, your presence 


here was requested by Mr. Berger who is the attorney for 


Mr, Buturla, the claimant here. Yor examined M:. Buturla 
on August 16, 1973 according to 3 report of yours which 
is in evidence as exhibit no. 30. After a few questions 
from me, I will permit Mr. Berger to question you and 
then I will have some questions for you later on, bo 
you understand, sir? 

DR. FRANK: YeSe 

ADMINISTRATIVE LAW JUDGE: Will you psease rise to 

the oath? 

The witness, DR. HERMAN I. FRAN“, having been first 

sworn, testified as follows: 

EXAMINATION BY ADMINISTRATIVE LAW .JUDGE: 

Q Will you state yours name for the record. 


My name is Hermas , Frank. 


Q And your address iXe 
A 


My home address is 911 Avenue C in Bayonne, New 
Jersey, and the office address where I examined Mr. Buturla 
is 307 Victory Blvd. in Staten Island, New York. 
Q I show you a document which, as I mentioned, 
was received in evidence as exhibit no. 30, It is on the 
letterhead of the Staten Island Medical Group and it is 


dated August 28, 1973, Was this prepared and signed by you? 


A Yes. 
Q I show you a document which has been received 
in evidence as exhibit no, SL. Lt purports to be the 


professional qualifications of one Herman Frank, Is the 
information on there correct? 

A Yes, sir. 

Q Is there anything you would like to add to your 
professional qualifications? 

A No, sir. 

ADMINISTRATIVE LAW JUDGE: Mr, Berger, would you 
accept Dr. Frank as a Specialist in orthopedic surgery? 

MR. BERGER: Yes, 

ADMINISTRATIVE LAW JUDGE: Thank you, sir. All right, 
Mr. Berger, you may question Dr, Frank, 

EXAMINATION BY ATTORNEY: 

Q With respect to your qualifications, Doctor, 
an orthopedist is different from an orthopedic surgeon? 

A We're considered the same, The actual board is 
called the American Board of Orthopaedic Surgery and an 
orthopedist is just a short term for an orthopedic surgeon, 

Q Well, do you make diaynoses as frequently as 


an orthopedist does? 


I know of no distinction between the two terms, 


Well, there is a medical distinction, is there 


You may have one but I know of none. 


I ask that that be stricken as not responsive. 


Is there not a medical distinction by the AMA between an 
orthopedist and one who is qualified as an orthopedic 
surgeon? 

A I know of none, myself. 

Q Aie there different examinations? 

A No, sir. I told you the board is the American 
Board of Orthopaedic Surgery. There is no Board of American 
Orthopaedics, This is not like neurology and neurologic 
surgery which may be taken as an analogy, but there is 
only orthopedic surgery. 

Q Doctor, can an orthopedist be an orthopedic 
surgeon? 

A As I said the two are synonomous in my mind, 

If you have a dictionary definition which is different, 
I'd be glad to hear it but I know of no distinction between 
the two. 


Q You mean any orthopedist can perform surgery. 


A Any orthopedist who is qualiticd by the American 
Board of Orthopaclic Suryery js qualified to perform 
SUYYCTY.> 

Q Well to be qualified as an orthopedic surgeon, 
do you first have to be an orthopedist so he understand --- 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, I think --- 

DR. FRANK: I said 

ADMINISiRATIVE LAW JUDGE: Excuse me, Dr, Frank. 

Mr. Berger, I think it's more than three times - I think 
itts four or five times that Dr, Frank said there's no 
difference that he knows of, 

BY ATTORNEY: 

Q Doctor, you're not a psychiatrist, are you? 

A No, Sire 

Q Nor a neurologist? 

A No, Sire 

Q When you said "considerable psychogenic overlay. 
and hvsteric_anesthesia of the right leg" - with respect 
to psychogenic overlay in your report of August 28th, 1973, 


weren't you specuLatina? 


A _NQ, Sir, I was - well, I was giving my objective 


interpretation of the objective findings that I made on 


exanination. 

Q You didn't consult a psychiatrist or neurologist, 
did you? 

A No, Sire 


Q Doctor, what did you examine him for on August 


A I'd like you to make that more clear as to what 
I exami.ned. 

Q What's that? 

A I mean <x don't uncierstand that questions, sir. 


Well, youtre the doctore 


You mean what purpose did I have in examining 


YeS. 
To find out his complaints and make an objective 
examination as to what I found. 
Q But didn't you have diagnoses of what he had 
before you examined him? 
A I had records of other doctors! examinations. 
Q Well what did you examine? What did you examine 
him for? What was the diagnosis you were checking? 


A I don't exanine for a diagnosis. I examine to 


156 


~1lO- 


determine a diagnosis, I restrict myself, more or less, 
to the limbs and I don't examine the hearing or other 
things unless tere is a specific reason for it. But I 
did an orthopedic examination which was centered on the 
back and the legs. 
Q Are you saying, Doctor, that it is not necessary 
for you to have the reports of other doctors and hospitals? 
A I certainly say it helps me and I looked at 


those reports, yes, Sir. 


Q And you considered the diagnosis? 
A Yes, sir. 
Q And did you know what diagnosis you considered? 


Do you have any independent recollection? 

A I have a recollection that he was seen by several 
doctors; that, originally, there was some complaints of 
chest injury but that x-rays of the chest were negative 
and that his complaints there subsided; that he had 
complaints as regards his hip and back. and that the 
diagnosis of back derangement with possible disc injury 
was made, X-rays were taken = one or two of them were 
read to show, toward the end, slight narrowina of the L4-L5 


interspace, I had records of the interpretations of those 


x-rays but I didn't see the xnerays personullv. and an 
electromyogram was mace on One occasion. { don't know 
tne exact results but they were not dramatic, as I 
remember. 

WW But didn't you see any diag‘ of herniated 
disc? 

A I said that there was evidence of low back 
derangement with disc injury. 

Q Which means you Saw evidence of herniated disc? 

A I saw evidence that a doctor suspected this, yes. 

Q And where was it located, Doctor? 


A I dontt remember where the doctor said it was 


located but I do remember that one doctor reported nar- 


rowing between L4 and LS interspace and some x-ravs which 


lead me to suspect =--- 

Q Would that have some significance to you = the 
narrowing? 

A Yes. It could mean that some disc material had 
been extruded_at that space. 

Q And especially since <= Do you know the date? 
Tf © refresh your recollection? It was May the Lith and 


May the 16th, 1972, of those x-raySe 


A All I know is that the oriaginal x-ravs were 


reported as negative and later subsequent ones had shown 


that <= 


And didn't that have any significance for you, 


Yes. 
What is the significance? 
I said already that some disc material had been 
extruded, From which space -- 
Q And what does that mean? The extrusion of disc 
material? 
A It means extrusion of disc material, 
Q Well, what diagnosis wovld that lead to? 
A It would lead to a diagnosis of injury to the 
disc at that level, 
Q What injury, Doctor? 
A What you call "herniation" would be one term 
for it. 
Q ALL right. Did you make any procanosis about 
his disability, Doctor, or incapacity for work? 
A No, I didn't make any estimation of this, I'd 


been instructed that this was a matter for the people who 
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review my record to make on the basis of my objective 
findings to them, 

Q Do you understand that he got™a 3/4s discharge 
from the Police Department in June of 1972 on the basis 
of total disability? 

A understand that. 

Q And would you go alon« with that finding? 

A That he was not able to perform his duties as 
a policeman? 

Q Right. 

A Yes, sir. 

Q And subsequent to 1972 of June, would you go 
along with tae fact that he's partialiy disabled to the 
present time? 

A Yes. -- 

Q I have no further questions. 


ADMINISTRATIVE LAW JUDGE: Dr. Frank, as I indicated 


previously, I have a number of questions for you but I 


won't be as brief as Mr. hKerger, unfortunatcly. 
EXAMINATION BY ADMINISTRATIVE LAW JUDGE: 
Q In your report, Doctor, you state that Mr. Buturla 


stood on one leg with good stability, Was tht each leg 


atte 
at a time? 
A Yes, each successively, 
Q What was the purpose of this procedure? 
A To decide if there was any problem with his hip 


and also because he had been complaining of pain in his 
hip. A person who has hip difficulty often Cannot stand 
on one leg without shaking - the So-called Trendelenburg 
Sign. And also to judge the Strength of the musculature 
of his back and leas. 

Q What did you mean when you said there was a 
Slight flattening of the normal lumbarlordosi 3? 

A As a person stands, ordinarily there is a aentle 
curve outward in the dorsal reqion and inward in the 
Jumbar region to form an S curve, When the back muscles — 
are in some spasm, that curve can become smaller and can 
becone somewhat flattened, 

ie) Does the flattening in this instance interfere 
with body movements? 

A It can. The flattening doesn't interfere, The 
Spasm that causes it can interfere with body movements, 


Q You tested the ranges of motion of the back and 


you recorded your findings in your report, 


Yes. 


Did Mr. Buturla 


Yes. 
To what extent, 
reported by you interfere 
A Well the ranses 


considerably. But I also 


Stanpd.whepn vou were testing 


if any, do the ranges of motion 
wit’ bodv movements. 
as reported by me interfere 


said that I felt that the ranges 


I obtained were not true rances and represented some 


voluntary restriction gn his part from fear or from other 


purposes, I don't think there was any purpose to deceive 


me but I think that he was tense and frightened, And I 


gave as an example that he was able to remove his trousers 


while standing which involved much more motion of the back 


during that particular procedure than he actually produced 


when I asked him to make specific motions. 


Q In what position did you place Mr, Buturla for 


the straight leq raising test” 


A He was recumbent on the table in a supine position 


and his face up, 


Q Doctor, I'm interested in the angle that ortho- 


pedists report, Is it the one made by the Lower extremity 


in relation to the table? 

A My report represents the angle of motion obtained 
from the table. In other words, zero would be no motion, 
10° would be a ten-degree angle with the table and so on 
up to 90°, 

Q Would you consider 90° normal? 

A 90° would be very good; somewhat less than that 


would still be considered normal, 


Q Now. in what way. if anv. do the_limitation;.of 


straight leg raisina reported by you affect Mr. Buturlats 
ability to function? 

A I dontt think they would have, in themselves, 
any affect on it. They are signs of either muscle spasm 
or irritation of the sciatic nerve and these things might 
affect the ability to function, although it would depend 
on the individual case, 

Q Doctor, in one of your findings you use the symbol 
"+ sign," 

A I garbled it with those reflexes, Two plusses 
would be considered normal, What I should say is that 
the left knee jerk, the right knee jerk and the left ankle 


jerk were of normal amplitude and the right ankle jerk 


was obtained but was of less than normal amplitude, That 
would be a more realistic assessment of my findings. 

Q Well, you say 2+ is normal. 

A Yes. 

Q I'm going to refer you to other reports in evidence 
where the orthopedist indicates more than two plusses. 
Would you be able to give us an idea what he probably 
meant? 

A I think each person has his own idea and this 
is why it's probably a bad terminology, and I think normal 
amplitude would be a better one, Normal amplitude was 
what I meant by 2+ and he may mean something else by it. 

Q And you would be unable to tell us what he meant. 

A No. 

Q Now does the diminished right ankle jexk affect 
Mr, Buturla's ability to function? 

A Again, it is a sign of probable irritation of 
the lumbar nerve on the_ right side or so-called right 
sciatica, It could, depending on the individual circum=- 
stances, atrect it although I've seen many patients with 


completely absent ankle jerks functioning completely. 


62 You report the lack of noticable edema in con- 


rection with the circumference measurements of the thighs 
and calves. What is the significance of this? 

A With the patient having symptoms on the riaht 
side, I was looking for and expecting possible atrophv 
on the right sade, That is, the pliant circumfereuces on 
the right side would be smallex than on the left, Instead, 
T find them laraer. The auestion then came up in my mina, 
is this the resu)t of anv swelling or edema, I found no 
evidence of swelling; I just found the riaht side larqer. 
The amount I found it larger was only a ¥4 of an inch which 
would possibly be within normal variation but it certainly 
indicated that there was no atrophy on tne rignt S1d@€e 

Q And no atrophy on the left either? 

A Well, there was a difference of 4 inch, with 
the left ', inch slighter than the right, but there was 
certainly nothing to suggest atrophy on tie right side 


where he was complaining of his symptoms. 


Q One of the diagnoses submitted by the claimant's 


orthopedist is "nerve root pressure, low lumbar on right." 


* 


Now if that --= As I understand it, nerve root pressure 


may produce atrophy. Am I correct? 


A It can, yes. 


Q Now, would that diagnosis produce atrophy on 
the right or on the left? 

A It would produce it on the riaht. 

Q In your diagnosis no, 2, you mention right lumbar 
neuropathy, Does that mean that there was nerve root prese 
sure at the time of your examination? 

A It meant that I had reason to think that there 
was some nerve root pressure present, It would correspond 
with more or less what you are asking me about. The other 
doctor has low lumbar nerve root compression, 

Q Well, bow would that nerve root prassure whic 
was present interfere with bodilv finetian? 

A Of itself, it miqht cause little or no impair-~ 
ment pr a great deala I didn't(feel/that this particular 
amount was caulSf?m any serious interference in this case, 

8) You mention that Mr, Buturla had hypesthesia of 
the entire right leg. Does that interfere with his ability 
to function? 


A Subjectively, it may, by causing him fear or 


anxiety. I don't think it would cause any actuall objective) 


inability to perform.certain tasks, 


RQ Would it prevent him from walking? 


A No, Sir. 

Q Would that hypesthesia be a permanent condition 
which is always present? 

A I felt the hypesthesia was on the basis of hysteria. 
As long as there is hysteria present, it will be present. 
but I felt there was no organic basis for it and that it 
did not correspond to any segmental nerve distribution or 
any distribution of a peripheral nerve, It's almost im- 
possible to get complete anesthesia of an extremity on the 
basis of local conditions, a localized condition, 

'Q Did you finc any evidence of a herniated disc? 

A A herniated disc is found only by implication --- 

Q Excuse me, Doctor. Yes, Mr. Bexger, 

MR. BERGER: I'm making an objection, I ask an 
exception, Go ahead, 

A Short of actual myelography or surgery, herniated 
discs are found only by implication on diagnosis, I found 
some ev.dence ot Lumbar neuropathy or what you might call 
sciatica, and 95% of the time the cause of this is pres- 
sure or previous pressure ot a hernia‘ed disc. To that 


extent. by implication. I felt there could have been some 


disc herniation in the past. There was also a history of 


a doctor having found a narrowing in one interspace which 
the attorney mentioned, The x-rays which were submitted 


to me didn't show that. They were of poor technical 


quality but I would be willing to accept the fact that 


another doctor had found that narrowina. 
MR. BERGER: I want to make a correction. I did 
not submit any x-rays. 
ADMINISTRATIVE LAW JUDGE: He didn't say you did. 
DOCTOR FRANK: No, you mentioned to me about the 
x-rays in your questioning. 
MR, BERGER: But you had mentioned --= 
ADMINISTRATIVE LAW JUDGE: Mr, Berger, let's get 
this straight. The x-rayS -=-- 
MR. BERGER: That's the whole idea, I want to get 
this straight. I'm going to go on record --= 
ADMINISTRATIVE LAW JUDGE: Mr. Berger, Mr. Berger <== 
I beg your pardon? 
MR, BERGER: Hets probably talking about Dr. Haboush's 
X=raySe 
ADMINISTRATIVE LAW JUDGE: I was going to make that 
clear for the record, sir. That's what he was saying. 


MR, BERGER: I think we should make it clear. 


ADMINISTRATIVE LAW JUDGE: It is clear, It's clear 
he was talking about those x-rays because the date <-- 

MR, BERGER: I did not give them to him, 

ADMINISTRATIVE LAW JUDGE: I don't know that he said 
that you did, 

MR. BERGER: Well it was my understanding that's what 
he said, 

DR. FRANK: I said that <--- 

ADMINISTRATIVE LAW JUDGE: Dr. Frank, Dr. Frank, please 
letts not extend this too much, You are satisfied, Mr. 
Berger, that the record is clear that the x-rays were taken 


by another orthopedist? 


MR. BERGER: No. (addressing the witness) I also want 


to know now as a matter of voir dire where you got the 
x-rays from? Who gave them to you? 

DR. FRANK: The Social Security did, sir. 

MR. BERGER: Now, when you mentioned "attorney" you 
meant an attorne: from Social Security gave them to you? 

DR. FRANK: No, I said the x-rays I had seen were 
technically poor but the x-rays you had questioned about 
showed --- were purported to have shown narrowing. That's 


what my statement was. 


MR, BERGER: But the x=rays you had seen --=- 


DR. FRANK: Were not the ones that showed the nare- 
rowing and were not the ones submitted by anyone but the 
Social Security Department. 

MR. BERGER: They were Dr, Haboush's x-rays? 

DR. FRANK: Yes, Sir. 

ADMINISTRATIVE LAW J\'"0GE: May I continue, Mr, Berger? 

MR, BERGER: Yes. 

ADMINISTRATIVE LAW JUDGE: Thank you. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Frank, based on your examination, I would 
like to have your opinion as to the extent of Mr, Buturla's 
limitations of various physical activities, How about his 
ability to stand? 

MR, BERGER; Note my objections, but you may answer. 

A The question is very difficult to answer, your 
Honor, because it brings up questions between psychic and 
physical, To say that a man has psychic impairment doesn't 

. mean that he has no impairment. I find that_the actual 
orthopedic conditions produce little impairment of his ' 


ability to stand, walk or such, but I would not for one 


minute say that he has no impairment on the basis of the 


diagnosis I made of hysteria and psychogenic overlay. 


Q Dr. Frank, for the purpose of the questions with 
respect to physical activity limitations, I want you to 
consider only your orthopedic findinas. Okay, sir? 

A All right, sir. 

Q And I will ask you each one individually ani not 
encompass them with your words "or such'"' as you just 
mentioned. His ability to stand? 

A The actual orthopedic ,firiding shéws no impair- 


ment to that ability. 


Q To sit? 

A No impairment, 

Q Bend his trunk? 

A I would say slight impaixmment. 

Q Walk? 

A Moderate distances up to 10 blocks with no 


impairment. 

Q | Carry? 

A I would say carry weighte-wp.to 25 lbs...with no 
difficulty. 


Q Push? What kind of a force? 


A Approximately the same force ~ about 25 lbs. 


And pull? The same? 

Yes, $1r, 

And lifting would be the same? 

Yes, sir, 

How about climbing stairs? 

I would say that one flight. couls_ae. accoaplished 
frequently without difficulty, | 

Use public transportation? 

Yes, 

Q How about driying a vehicle?_ 

A I have no idea, This would depen. not only on 
physical things but on confidence and I would not want to 
put him in a position unless I felt he was confident he 
could do it himself, 

Q Would any of your answers be different if_it's 
established that Mr. Buturla actually has a herniated disc? 

A I have no objection to that statement, I more 
or less included it in my diagnosis when I said right 


lumbar neuropathy, but I also stated in my statement that 


there are hundreds of people walking around with herniated 


disses doing full cluty, 


9] You didn't sav that, alr, You «lidtutt montton 


the words "herniated disc" in yc last paragraph. 

A Well, I'm sorry, but it was this degree of im- 
pairment and I implied that it was herniated disc. 

Q So I gather, then, that your answers would be 
the same, 

A That's right. 

Q I'm going to ask you to define a term which you 
might use in answer to my next questions, Based on vour 
examination and from the orthopedic standpoint only, I 
would like to have your opinion as to Mr, Buturla's 
physical capacity to perform either sedentary or light or 
medium or strenuous activity on a sustained basis. 

A Well, is sedentary separate from light? 

Q Well, to me, it is and I'm pretty sure to Dr, 
Fishman, who is a vocational expert, it is. If you don't 
know any distinction --= Because I'm going to ask you to 
define whatever term you use in answer to that question, <-<-- 

A I certainly «== 

MR, BERGERS Il «== 

ADMINISTRATIVE LAW JUNG: Mr, Rerger? 


Mit, [Milcililes Your anawetr = vou tmay AlSWwel, luit note 


my obfeetion to the queathon that has been asked aml 


answered. Go ahead, Doctor. 

A He certainly is capable of sedent*.y activitv. 
I would also feel that he is capable of light activity 
which is in addition to sedentary duties, 

Q Would you define those two terms as you under- 
stand them? 

A Sedentary activity, in my mind, would be a job 
which involves being in a sitting position at a jesk or 
elsewhere for a majority of the time with occasional 
walking but no heavy labor. Liaht vhvsical activity, 
which I believe is your next category, would involve 
activities not in a sedentary and in a standing or walking 
posture with forces up to the amounts that I specified 
before involved in the problems of pushing or pulling and 
lifting. 

Q Thank you, sir. In the last paragraph of your 
report, as you mentioned a few minutes ago, you state 
that many people work full time even though they have no 


less the degree of impairment that you found Mr, Buturla 


has, and I gather also that that is true even though it 


may be established that he hae a herntated diac, 


‘\ Yea, mir. 


Q Based on your expertise and your examination of 
My, ButurJa, from an erthopedic standpoint, would you say 
that a return to some type of employment would be medically 
desixable or undesirable? 

A J think it would be very desirable medically, 


Q Now, Doctor, I show you a discharge summary of 


a period of hospitalization in June and July 1970 which 


is in evidence as exhibit no, 20, Please refer to the 
findings on examination, As of that time and based on 
the findings rererted, could you tell us whether any of 
Mr. Buturla's physical activities were more or less 
restricted than on the day of your examination of him? 

MR, BERGER: I'm going to object to that, It's 
highly speculative. He didn't make the examination of 
this patient on that date, 

ADMINISTRATIVE LAW JUDGE: That's true, Mr. Bergcr, 
but the examination is reported in exhibit 20. 

MR. BERGER: No, This is beyond the realm of 
realistic hard evidence and it's stretching credulity 
too far and afield, 

ADMINIS PRATIVE LAW JUDGES Mr. Wercen, your city perct bon 


is on the record, tf tive male an error tn basting my 


decision on anything Dr. Frank testifies with respect to 
this line of questioning, you are well protected. 

MR. BERGER: I want to interject here on voir dire. 

ADMINISTRATIVE LAW JUDGE: Excuse me, Sir, you had 
voir dire once or twice before, 

MR. BERGER: I want to know if he understands from 
this report if he can come to this conclusion, 

ADMINISTRATIVE LAW JUDGE: Well, he'll tell me if 
he can, 

MR. BERGER: All right. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Frank, did you understand my question? 

A I understand the question. I can give a partial 
answer but not a complete one, 


MR. BERGER: I renew my objection. 


ADMINISTRATIVE LAW JUDGE: Your objection is overruled 


with the same observation as previously. 

MR, BERGER: Exception, 

ADMINISTRATIVE LAW JUDGE: Yes, You have an exception 
for every obiection, sir, every ruling that I may make, 

TY ADMINISTRATIVE PT Al Mtn ite 


\) AVI vbulet, bo. oh. 


A As far aS the range of motion, and such, I can- 
not prepare with any degrec of satisfaction --- 

Q Excuse me, Dr. Frank, that isn't what I meant 
by my question. I'm sorry I didn't communicate properly. 


I asked you with respect to certain physical activities 


previously - standing, sitting, pulling, pushing -, and 


I have that in mind when I ask you whether, based on the 
findings in 1970, could Mr. Buturla have done as much in 
the line of those activities as you mentioned he could 
based on your examination, or less? 

A I couldn't give you any answer, your Honor. 

Q All right. I refer you to an examination which 
took place on January 18, 1971 and it's the report in 
exhibit 24. 

A Exhibit 27, is that? 

Q 24, sir. And the date is January 18, '71. Now 
Dr. Bosworth mentioned LaSegue. Can you tell us what 
LaSegue means? 

A I think this corresponds to my straight leg 
raising. It's the name of the man who des fibed tt, T 
Lot dere, aretha V4 Pocetocoqgntas Averer bel amesage Chaat Cbeecnar tees 


considerable restr fetion of atraight lea ralsing on the 
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on the right and 1+ Lasegue would mean there was mild 
restriction of straight leg raising of the left. 

Q Now, Dr. Bosworth also mentioned some weakness 
in dorsiflexion of the right hallux, The right hallux is 
the great right toe, is it) not? 

A Yes, sir. 

Q And would this weakness interfere with 
Mr. Buturla's ability to function? 

A Not particularly. It's more important as a 
sign of possible damage of one of the nerve roots and 
pressure on the nerve root, but it would not interfere 
with the activities. 

MR. BERGER: I'm going to object to this. 

ADMINISTRATIVE LAW JUDGE: I beg your pardon, sir. 

MR. BERGER: Any one --- You're asking singly when 
it's a cumulative affect of all - not just any one. 

ADMINISTRATIVE LAW JUDGE: Well, you're privileged 
to ask Dr. Frank your question. 

MR. BERGER: Your question is very self-serving and 
leads the doctor into erroneous conclusions. 

ADMINISTRATIVE LAW JUDGE: I don't understand your 


term "self-servinu." My frection here is to carry out 


Cher manclates of Chee cused nal creat tied Eira cette, wield bo wlll 


be required by the remand order of the Appeals Cayncil 


to issue a recommended decision, I have no purpage to 


serve other than that. 

MR. BERGER: The record of Dr. Bosworth speaks for 
itself, in any event. So far as any interpretations of 
his record, he should be here. You should have syubpoenaed 
Dr, Bosworth, 

ADMINISTRATIVE LAW JUDGE: I don't recall any motion 
or application to subpoena anybody on your behalf, sir. 

MR, BERGER: You're here, as you say, as a judicial 
body ‘to sec that truth is taken into account, Then, you 
should have had Dr. Bosworth here, 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, I Know you 
are a competent attorney. Dr. Bosworth is an orthopedist 
who examined Mr. Buturla at Mr. Buturla's degire or wishes, 
I asked you originally in a letter whom you want to examine. 
If you had made known that you couldn't get Dr. Bosworth 
to appear, absent a subpoena, I would have considered 
that request, 

MR. BERGERe T called you veaterday, 

ADMIN OPRAD EVE: LAW Tine Mipetp fees Pate ter fe@ite any 


Kort ot miulyoona Cor Cetavle hearing. Mi. Margen, pPhoame 


let me continue. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Frank, In that January 18, 1971 report, 
Dr. Bosworth submits a diagnosis of a lacerated lumbar 4 
disc. Can you tell me what he means by laceration? 

MR. BERGER: Not what he means, what the term means. 

A The term, laceration, means a tear. I would 
assume he means that the portion of the disc which forms 
the outer border was torn with resulting extrusion of 
material from the inside. This is something that he uses 
just as a term, To my mind, there would be no difference 
between this and herniated disc and that sort. He may 
have just dictated out of the moment, but to my mind it 
still means disc pathology at the level between L4 and 


L5. 


Q Doctor, I want to now turn to the diagnosis of 


psychogenic overlay which you submitted and about which 
Mr, Berger questioned you. Can you tell me what you meant 
by that diagnosis? 

A I meant that many of his symptoms were based 
on probleme otter than the actteal pliveadcsal Cimaademernat 


that he had, Result of a scaly aceddent, seetna many 
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doctors who gave him different opinions and were perhaps 
impersonal and made him feel that he was iust a coa in a 
machine and the other factors that you interpose, the 
medical and judicial problems that exist to the voint 
that he had developed symptoms and had impairments which 
were not on the basis of actual functional oraanic materia)’ 
including the disc herniation, which I felt he had on the 
basis of mental block, more or less, a psychiatric impair- , 
ment, 

Q Do I gather correctly, tell me if I'm wrong, 
the basis of your diagnosis was the history and the com- 
plaints expressed by Mr. Buturla as compared to the 
objective findings you made? f ¢ 

A It was based on several things. A few of the 
symptoms seemed rather dramatically described and out of 
relation to organic roots of radiation. For instance, = 
pain from the back to the shoulder which he mentioned, How- 
ever, it was more marked on his degree of tension, the per- 
spiration which I described which was quite marked in an 
air-conditioned room, and the findina of a dearee of 


anvsthesia which tvoically in denertbel as based On Boecal lod 


either "glove in the arm oi stocking in the leg mesthesia” 


4 


and which is based not o1 any organic impairment_but on 
conversion mechanisms and it was typically that. It 
involved everyvitbina from bis toes to his leg. 

Q Thank you. 

ADMINISTRATIVE LAW JUDGE: Mr, Berger, do you have 
questions for Dr. Frank? 

MR. BERGER: Yes, I have a few. 

EXAMINATION OF DR. FRANK BY ATTORNEY: 

Q Doctor, as a result of a herniated disc, isn't 
there a fear by the vaticut of paralysis? The average 
patient? 

A The patient has a fear, himself? 

Q Yes. 

A Possibly. if it is not explained to him properly 
what exactly this means and how it can be --- 

Q And isn't there a fear of a laminectomy? 

A Ves. 

Q And isn't there a psychogenic overlay in all of 
these patients with a herniated disc? 

A [ wouldn't aay with all of them tut Ll would say 


Chrcet  wtiney tered peers ventas eee Fivet Wert By wt teaadl thal Fl of 


C trove cberwerPaape ce chert aves av errant L.A Nut piestemear div the 
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conversion hysteria which was also present with him, but «<= 

Q But in many of those cases that have, there is 
still some conversion of hysteria associated. 

A Well it depends on what you mean by "many." I 
wouldn't say 5%, 10%. I would say that 50% probably have 
some degree of anxiety. 

Q It's a valid effect of a herniated disc. 

A No, it's a valid effect of the process I talked 
about, of aoing to doctors who are impersonal, just putting 
in a days work the way I sometimes do myself, of not having 
the individual attention in a department that you get with 
an individual doctor, but it happens even with individual 
doctors and it happens much more with companies, with 
Police Departments, with that sort of thing. 

Q Well, whether it's still with other doctors or 


whatever, it is due to --- 


A It's the process. 

Q --- it's part and parcel of the whole, is it not? 

A Well, it's a result of the original situation, 
yeSe 

Q Alt vight. New, wo far am the flattening ex Your 


didntt sav it was a normal lordetio curve, did you, tn the 


A I said it was slightly flattened which means 
that the curve was not normal, 

Q Yes, from the spasms, is that correct, Doctor? 
And spasm is from the herniated disc or --- 

A Spasm is from irritatian of nerve roots. In 
this particular case the masttikely cause, again not 
absolute, but 90-95% of the time is disc compression, 

Q Now the fact that there's no atrophy on the Linb, 
or even if there is an atrophy of the other limb, does 
that rule out that there's a disc, a herniated disc, or 
say that there is a disc? 

A The presence of atrophy would certainly sub- 
stantiate the diagnosis of root compression more. The 
absence of it certainly does not rule it out. Right. 

Q And even the presence of it doesn't mean that 
there is herniated disc? 

A I didn't say that it meant that. I said it tends 
to substantiate that there is a root compression on any 
basis. 


) Neve, ted Plennieet  hermet Desanenct atrent Hreatitbhins, wall ling, 


carrying, pushing, pulling, biftting, publbre transportation. 


It appeared to me it was a one-shot deal. I'd like to 
ask you, Doctor, can he bend constantly? 

A What would "constantly" consist orf? How many 
times a minute or how many times an hour? 

Q Let's say bends 20 times in 10 minutes and he 
has to keep on that routing 

A I_ think he could do it for a reasonable period 
of time. 

Q What is a reasonable period of time? 

A Well, you are saying two a minute, I think he 
could keep it up Hr 10 or 15 minutes. I don't think any 
individual could keep it up for hours at a time. When I 
was talking of light or moderate activity, I would say 
that he could do it for short periods of time - up to 10 


or 15 minutes - but I wouldn't want him to go through an 


8-hour day doing two bends a minute. 


Q All right, thank you. Now what about carrying 
weights? Can he constantly carry weights? 

A He's constantly carrying a good deal of weight 
already so the extra 25 lbs. would make very little dif- 
ference. 


Q What about more than 989 Lbs, ? 


I mentioned 25 as a safe limit for him, 
Well, now, how frequently can he carry 25 
I would say he could carry constantly. 
In one hand, both hands? 
A Even on his head, 
Q On his head, too. And there's no danger of a 
paralysis with respect to his disc? 
A There's a danger of that while he's sleeping. 
The possibility - the likclihood - that 25 lbs. is going 
to produce more damage to bis disc than.not carrying is, 
I think in my mind, very little, 
Q Now, what about pushing and pulling? Can he 
continue this constantly in a day?_ Pushing and pulling? 
A I would say there's very little impairment in 
his ability to do it. 


Q All right. Doctor, can he bend, can he carry, 


can he push, can he pul” on one day. constantly, continuously? 


A As far as the actual/ortHovedid conditions are 


concerned, he could do far more than the limits I put on 


him, I gave very conservative limits, 


() Now, that te ae of the time of your oxaminat ton, 


Of course, 


Q But you can't = you're not speculating as to any 
time prior to your examination, 

A I can see two doctors give examinations on the 
same day and come up with reasonable and proper differences 
of opinion, There can be differences in the same day. I 
cannot say a thing about what went on before in examinations. 

Q Are there different schools of thought with res- 
pect to herniated discs as to what one person can do and 
what one person can't do - medically? 

A I have no idea of schools of thought, I think 
on any topic of this though, with a hundred physicians you 
get a hundred different opinions, 

Q All right. So that based on the same question, 

a hypothetical question of a man pushing, pulling, carrying 
weights and having to bend all during the day, other doctors 
would find thatwbe-couldnlt do this? 

A Other docters would state that he couldn't do 
it, possibly. £_$9ves._ 

Q I have no further questions, 

ADMINTS ERATIVE LAW JUDGhs Thank vou, 


way Panaver, 


(At {his yp ritit there wire chee Lanrod oo sbreor bose oun.) 


ADMINISTRATIVE LAW JUDGE: The hearing will be resumed, 
Mr. Berger, I believe we ought to call Mr, Buturla as the 
next witness unless you have objection. 

MR. BERGER: I have no objection, 

ADMINISTRATIVE LAW JUDGE: Would you like me to 
question Mr. Buturla first? 

MR. BERGER: No, I called him as a witness. 

ADMINISTRATIVE LAW JUDGE: You want to question 
first? 

MR. BERGER: Yes, if you don't mind, 

ADMINISTRATIVE LAW JUDGE: I don't mind at all. 
Mr. Buturla, would you please rise, 

The claimant, DOUGLAS BUTURLA, having been first duly 
sworn, testified as follows: 

ADMINISTRATIVE LAW JUDGE: Would you state your name 


and address for the record, 


MR. BUTURLA: Douglas Buturla. 33 Fraser Street, 


Staten Island, New York. 
ADMINISTRATIVE LAW JUDGE: Very well, Mr. Berger. 
EXAM].NATION OF CLALMANT PY ATTORNEY: 
9) Mi, Pinter bea, erties Qrenet frwotvert Cir cate atrtamealet be 


accident and, Ff so, wourbel yeu toll um the «late, 


A 


Q 
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Yes, I was, 12-10-09. 

And do you know the hour of the day? 
It was approximately 1:50 p.m. 

And do you know where it occurred? 
Yes, on Goethals Road North, in Staten Island, 


And what kind of vehicle were you in when the 


accident occurred? 


A 


Q 


A 


Q 


In a Police Department vehicle. 
And was that in the vicinity of the bridge? 
Yes, it was adjacent to the Goethals bridge. 


What occurred as your vehicle was oing west on 
y 52] 


Goethals Road North? 


A 


We were involved in a collision with a passenger 


car which struck us on the left side and drove us into a 


parked car on the right side. 


Q 


And when you were struck on the right side, ther 


was an initial impact? 


A 

Q 
vehicle 
addi then 

A 


Yes, there was. 


And you were pushed into the vehicle - the parked 


on your right? Was there more than one impact in 


tes Otrer Cheat Conger t ? 


Verse, UC bvernce aveven i tually -- Lo wenthel «- twee boy 


eo: 


We hit him wita our right front side and we went sliding 


into hi ‘» 


A 
Q 
A 


neath me, 


You're talking about the parked vehicle? 

The parked vehicle, yes. 

And what happene:’ to you in the police car? 

I was sitting in my seat. The seat broke under- 


It came off the track or the dolly, whatever 


it's called, and I was being tossed from my left to my 


right. 


Q 


And were you wearing a seat belt at the time? 
Yes. 


And was the seat belt = did it have any slack 


None. 


So that --- How far did the seat go o1 from the - 


what secured it to the floor? 


ADMINISTRATIVE LAW JUDGE: Excuse me, Mr. Buturla, 


before you answer, Mr. Berger, personally, I see no point 


to this line of questioning. There's no doubt that Mr, 


Buturla was injured on that date in December 1969, The 


complate cletails of the finiuiv are unnecessary for this 


pruet pose. 


MR. BERGER: Well, youtre contesting the nature of 
the injury. 

ADMINISTRATIVE LAW JUNGE: Who is? 

Mk. BERGER: So far as I have seen up to the present 
time, they are contesting the severity of the injury. 

ADMINISTRATIVE LAW JUDGE: The prior determinations 
and the decision in this case are that despite the impair- 
ment that Mr. Buturla has, he still can do substantial 
gainful activity. No one has alleged and no one has found 
that he wasn't inju: ad. 

MR. BERGER: Well, they are questioning the severity 
of the injury-+- 


ADMINISTRATIVE LAW JUDGE: That's right, sir. 


MR. BERGER: <-- and the substantialness of the injury. 


ADMINISTRATIVE LAW JUDGE: Severity, sir, as it 
affects Mr. Buturla'ts ability to do substantial gainful 
activity. But how the injury occurred would have no bearing 
on that. 

MR. BERGER: Do you mind if I proceed, 

ADMINISTRATIVE LAW Jills IT don't want von athen 


Choder Pvescan boy ee omeabily, cee LD Udveotihet beet attyeromt tt 


te vou, but you may proceed, 


MR, BERGE?: I feel 


ability and it's import: 


ADMINISTRATIVE LAW 


MR. BERGER: Thank 
BY ATTORNEY: 
Q And where did you feel pain? 
A In my low back, 
Q And how long had you been 
of the City of New York? 
A At that time f« 
Q And had you ever had a previous back 
No. 
Even before being 
No. 
. Were you taken to a hospital? 
Yes. 
By what means? 
City ambulance, 
And what hospital 
Phe terra! Thomped tout 


Arve trem Laon weet 


And how did you leave the hospital? 
I believe I was driven home, [ don't know who 


whether it was in an ambulance or my wife drove 


Q All right. When you got home Oh, in the 


Spital,did you see a doctor? 


A When I first went in, yes. Dr. Mayer. 
And did you see another doctor? 
Yes, Dr. Briggin, 
Q And which doctor did you continue to see after 
you got home? 
A Dr. Briggin. 
Q And where did you see Dr, Briggi 


A At first in Doctors! Hospital. 


W Po threes a relat tovvedidge Pest ivereaty fee Me tughin are 


tha Police Department? 


Q 
hing. 
Physiotherapy 


And did he 


around the lowe 
believe, five 
straps an t has metal bars in the back. 
Q Did he prescribe 
A . : yr second visi the hospital, 


portable tra 


When was yo seco visit to the hospital? 


In June of 

Which hosp3 tal? 

Doctors! Hospital. 

Agul tow Leong wete ou ther? 


A lttthe lene thar a month, 


, . + 
my waist 


pulleys 


Briggin : 


A 


on Nt 


L'm 


which 


- not 


a portable 


taken downst 4irs 


Yes. 


And what was that for? 


‘relieve it was to relieve the pressure on the 


jae 


Would you describe the traction as it was at- 


the bed to your 


L had this waist wrapped around 


was connect of the on 


weights. 


Now, after you yot out of the hospital, Dr. 


ecommended the portable tract ion machine? 


he did. 


yould you that machine? 


was almost to the 


amattior bamin, the type ol 


weer Lid ommeoate« the foot olf thre 


have you take ion for pain for you: 


Medication 


of Percodan 


vy, were you away from work -- Withdraw 


you discharged on 3/48 pay fror 


> were you away from work 
CL desticp bda cot 


A Yos,. 


f work? 


re you cognizant 


Department regulations, 


be partially 
/4s in the Pol 
total disabil ity. 


-~ do 


lisabilit 
Regulate? 
checkup? 
officers, usually 
» come to your home or call you up. 
And you are then required to remain at home? 


moonlighti regulations, you cannot 


ide 


No matter how 


Correct. 


After June the 15th of '72, what cid you do? 


After my retirement from the Police Department? 
Yes. 


[I spent three tim a week with a real estate 


And for what purpose? 
looking into oing into 
For how Jong Aid vent cho ft? 


A number of montlhe, 
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is yu positiol f just learnils 
\ Ye 9 l yuld ney 1 re 9 less, 

t Ss qoing we rovwll of the business. 
) \ hha wa +} ¢ 1? 
\ decided aA 
) } was that { 


) in May of 1973 lid |j 1 al} Dr. Briggin? 
\ Yes, I did. 

) ind what did he commend to you 

A He suggested or rec nended that I could do 
sort f light work. 


And what did you do pursuant to that recommendation? 


A I went to my wife's --= My wife has a dog grooming 
I aten Island and I oent a few hours of the day 

{) Each day? 

{ Yes, 

) And that's to the present Lime? 

A Yom. 

Q Ancl prion to threat Lich your ae o that dog Qgrouomting 


asionally to see your wife? 
A I would go to visit her, yes, in the morning. 


@) How often would that ba? 


2 

A A couple of times & week, 

Q But you didn't lo anyt hing. 

A There, no, 

(2 So that the first time you started to do some- 


in the grooming shop was after May of 1973. 


A That's correct. 
.) Nov when you were in the hospital, would you 


“ibe ---that's the first hospital -- where you had the 


1? 


A In my lower back. 
Q And eventually would you descr ibe the after 


ets of that pain, wher it was. 


A After that I was getting tne pain down my right 
and it would go down into my ankle. I would ge’ 4% 


bness in my right leg and also, at times, like a tingling 
ation always on my right foot. 


19) And how is that at the present times That cone 


wi? 


A ile @AIne, 
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y ind is that al t e about the 4im in your 
? 
\ Oh, yes. 
Q And what 1o yt I f t? 
ay j ise the tracti and I have the belt that I 
1 medication, 
Q And when was the last time you saw Dr, Brigoin? 
A [In September, 
2 ind how many tim tid you see Dr. Briggin before 
mber? That's Septembs of '73, is that right? 
A Of this year, yes. 
Q Will you tell us how many times you saw him 
give us t!2 dates of those visits. 
A The first date was December 10, 1969 and up until 
month, I think for a total of 70 visits. 
Q Do you have a record to refresn your recollection? 
A Yes, 
Q Is that a bill from Dr, Briggin? 
A Yes, sir. 
Q Has it got the dates of visits? 
A Yoa, it cloer, 
Q May L ash that bt le warked an plantit it's exhibit 1 


MR. BERGE s there -- 


ADMINISTRATIVE LAW JUD 


consists of five 


BERGER: That's 
ement of Dr. Henr; 
of five | > covering the period 
LO, 1969 to 
iderce aS exhibit no, 
t after the 
tatic copy, okay! 
MR, BFRGERS ALI 
ADMINESTMALIVE A\\ \1 \ eset Gant 


WY AT TONS 


4) Wari Vari cre etbiin \ LreorhiAl tf vt dave tal Semcuupaty 


! 


he take 
did, 


Q And did he - whil 


his report? 
A ; ffice, 


And did di 


he 


Yes, Sir, he did. 


Did you hear the 


Yes, Sir. 


And how was it 


Through a machine 


Q And what did 


ADMINISTRATIVE 
inswer to that question, 


or to submitting a 


‘itting a 


ed prior to su. 


teorminaticne whrbel fea thre 


oo fe Fad Soe ue by 


ye 


repor 


Atwtirteteat bem 


e he examined you - did he 


>. 


L€ his 


report being dictated? 


dictated? 


similar 


Mt 


Mr. Berger, I wan't pern 


As you know, Dr, Haboush 


a At least, I heard that 


rt to the Bureau of 


yey 


state tiintet contract 


Agen \ 


aibl whhtety etn ath pent 


dix 


he 


e examination of Mr. 

permit testimony of 
sometime in June. 

MR. BERGER nd i! he absence of the report which 

available to Social Security, am now forced to use 

best evidence of that report. 

ADMINISTRATIVE LAW JUDGE: Sir, yo 
available to the Social Security Administration. 
out that there was no report available. 

MR. BERGER: There were x-rays which the patient 
observed and there was a taping which the p atient observed 
and heard. 

ADMINISTRATIVE LAW JUDGE: Well, with respect to the 
‘-rays, those were transmitted by Dr. Haboush's widow to 
the Bureau of Disability Determinations which then sent 


them on to Dr. Frank, Dr. Frank testified that he had 


x-rays taken in June. Isn't that right, sir? 


MR. BERGER: Dr. Haboush took the x-rays in June, 

ADMINISTRATIVE LAW JUDGE: That's right. 

MR. BERGER: You said that Dr. Frank bad the 
falverty Toe Pittie, 


ADMINISTRATIVE LAW ott No, but ie, Pratbk tad Che 


~ bh e 


rays which had been taken by Dr. Haboush in June. 


MR. PERGER: That's correct but he didn't have the 


ADMINISTRATIVE LAW JUDGE: No, no one has the tape. 
The information «-- 
MR. BERGER: Well --- 


ADMINISTRATIVE LAW JUDGE: Excuse me, sir, let me 


finish, please. The information received by me from the 
State Bureau of Disability Determinations is that the 
idow told them that the tape was undeciphecrable for the 
purpose of preparing a report, and there is no report of 
the examination that Dr. Haboush had done. 

MR. BERGER: I must renew my offer of proof that, unde1 
the best evidence rule, the client has heard what went on 
the tape. The Government could have brought in the tape 
and determined whether it was decipherable or not and I, 
again, make my offer vf proof. 

ADMINISTRATLVE LAW JUDGE: Mr. Berger, you may make 
your offer of proof without questioning Mr, ButurJa, Tell 
me what vou intend to prove. 

Mid, tMbieod tts Ptvee cveertcubedinn ye uaebee cof whvcat foi tune Vearnf 


evidence bo have te prove Cheol Me. Batu ta wheat he heard 


the tape. 


ADMINISTRATIVE LAW JUDGE: Not 
ron tell me what Mr. Bu rla would tes 


him to testify. 


MR. BERGER: 
what he advised me, that Dr. 
that the patient, Douglas Buturla, 
he had to have a Laminectomy 


nd that 


sbled unless he had a laminectomy. 


through 


tifv 


He will testify what he 


Haboush stated on the 


Mr. Buturla. 


to if I permitted 


heard, which is 


tape 


had a herniated disc 


and that he was dis 


ADMINISTRATIVE I AW JUDGE: Have you finished, sir? 
MR. BERGER: Yes. 
JUDGE: That's your offer of proof. 


ADMINISTRATIVE LAW 


You may question Mr. Buturla regarding 


MR. BERGER: Now would you advise 


"other matters." 
ADMINISTRAT [VE LAW JUDGE? Well, 


roneous with respect to not 


Buturla conce! ning 


a tape while he was sitting there, 
bro omy tle Peden Pe ncdyers cer Fee vrennet 

Ne RU Tae qed OC vyent Vo owanntel 
affirm what | have: just wtatet for the 


permitting you to question Mr. 


what he alleged Dr. 
when 


ebfeont te 


other matters. 
me what you mean by 
if my ruling is er- 


ir 


Haboush said into 


vou are W L] 


Hoyderp rel. 


bike Mie Varta date 


rare ove, 


ADMINISTRATIVE LAW JUDGE: The 


fact that you stated 


it is sufficient for my purpose, sir, and it will be 


sufficient for --- 


MR. BERGER: Then you are wrong. He should have 


stated it on the record, sir. 


ADMINISTRATIVE LAW JUDGE: If I'm wrong, I'm sure 


the court will assume that that's what he would have 


testified to. 

MR. BERGER: I would rather --- and it can be st ricken 
if it's --- 

ADMINISTRATIVE LAW JUDGE: All right. Just to Save 
time, you may ask Mr. Buturla. 


BY ATTORNEY: 


Q 


Now, what I have stated, is that correct of what 
you heard Dr. Haboush report into the dictating machine? 
A Yes, it is. 


MR. BERGER: And note my exception on the record. 


ADMINISTRATIVE LAW JUDGE: About what, sir? 
MR. BERGER: That fact that you <-- I'll withdraw that. 


Withdraw my exception. Okay. T have no further quest ions, 


PXAMENAT EON OF CLATMANT Tt ADMINIS ERALEVE PAW Maal 


Q Mr. Huturla, how ofa ara you how ¢ 


¢ eet 


Q At your weigh 

A Approximately ) hs. 

Q Is that your usual weight? 

A I would say SO, yes. 

Q Are you right or Left-handed? 

A Right-handed, 

Q Do you live in a private home? 

A It's a two-family house. 

Q And, I assume, you Live with your wife. 
A Yes, sir. 


Any children? 


D 


A Two children. 

Q Can you tell me their birth dates? 

A 3-19-70 and November 23, 1972. 

Q Now, before coming to this building for 


did you go anywhere to meet your attorney? 


A Yes. 

Q Where? 

A At his of foe, 

Q And you went to his office which is <s- 


the hearing, 


\ 
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MR. BERGER? 5535 Pur Avenue, 
Q ---which is located at 5th Avenue and 44th Street, 
thereabouts? 
MR. BERGER: 16th Street, 
ADMINISTRATIVE LAW JUDGE: 46th Street, sir, thank 
you, 
A Yes. 
Q From your home, sir? 
A Yes. 
‘ o 
Q And how did you travel there? 
A By car. 
Q You drove? 
A Yes, 
Q And did you drive from his office down to this 
building? 
A Took a cab, 
Q Now, I understand that immediately after high , 


school you were in the Navy for two years, 


A Yes, 
a 
Q What assignment «lid vou have there? 
A ] wim a gtorokeopenr, 
Q What were your duties? 


A More or less inventory. Anytime a division 
,eeded something, we would take it out of the storeroom 
sx take him to the storerooni. 

Q Were your duties mainly that of carrying the 
objects out of the storeroom? 

A No. 

Q What were your major duties? 

A ‘To check on inventory as they came aboard the 
ship and when somebody needed something, a tube or whatnot, 
to take them to the storeroom and get the requested material. 


Q Do I gather that when merchandise came aboard 


the ship to be placed in the storeroom, you were given a 


list of what merchandise was supposed to be coming in? 
A Yes. 
Q And you made sure that the list was accurate? 
A As it came in, we would check it off. 
Q You would be one of the people doing that - working 
the list? 
A List, yes. 
Q And did you do any writing of lists of any kind 
at anv time? 


A I belfeve at the time, © don't mall too vividly, 


but I was in charge of the commissary goods, what the 


commissary used at the time and how much it cost at that 
time to feed a sailor or serviceman, 

Q Did you make the computation? 

A Yes. 

Q When the commissary needed merchandise ox food- 
stuffs, what would you have to do with that part? 

A Nothing. 

Q Someone else would handle it? 

A Yes, they would have their own key to the store 

id they would gust Jet us know what they were taking. 

Q And I understand that you worked for United Parcel 
Service loading and unloading trucks for about three or 
four months? 

Yes, 


And that you worked as an exterminator for one 


Yes. 
Actually doing the exterminating work? 
A Yes. 
Q Appl then in September 1965, followkny a ofvil 


service examination, you were appointed to the New York City 


Police Department? 
A Correct. 
Q And you were a patrolman? 
A Yes. 
Q And I gather that at the time of your accident 
on December 10, 1969 you were assigned to Staten Island? 
A Yes, 
Q Now, you testified that you did »o work except 
for a few days limited duty in the Felice Department between 
December 10, 1969 and June 15, 1972. Is that correct? 


A Yes. 


— ee 


Q And after that date you had some relationship 
with a real estate company? 

A Yes. 

Q When did that start? 

A I don't know if it was a month or two after 
got out of the Police Department. 

Q July or August? 

A Yes. I guess it was toward the latter part 


the summer, 


Q That would make it im August, Ait dtd you recaive 


any pay for your presence at that real estata company? 


None. 


And you left there, you said, at the beuiiiine. 
Can we assume that it was January? 


It was just before the holidays. You know like 


before Christmas and New Year's. 


In December 1972? 
Yes. 
How often did you report there? 


I didn't have to report. It was just like one 


ee — 


day or maybe once or twice a week. 


A 


_ - — ad 


For how many hours? 


A few hours a day. [td say three hours, four 
y GC Say bie ; sas 


aw 


hours a day. 


Q 


A 


Q 


shop? 


Q 


How did you get there from your home? 


I drove. 


—_ rm © 


Now what do you dio 4% Vaurwitels—-dog—gLrooilliiai 


Bathe the doas, brush them and sometimes cut them, 
Anything else, sir? 


No, 


Pydct yrarte Ceakver Clever pelea ef AL cot lverh compe heme? 


Q Did your wife have any other employee before 
you appeared on the scene in 1973? 
A Not on a paying basis. 
Q Well, did she have anybody helping her before 1973? 
A Yes. 
Q On a part-time basis? 
Yes. 
Did she pay the individual? 
Yes. 
Does she still have that individual? 
No. 
So you took his place? 
A Yes. 
ADMINISTRATIVE LAW JUDGE: Excuse me, Mr. Buturla, 
to ask your attorney a question. 


Mr. Berger, I'm not sure whether or not the claim 


here is limited to the period starting December 10, 1969 


and ending in May 1973 or whether it's a continuing claim 
for disability. 

MR. BERGER: No, it ems at May of '73, Now, can we 
yo off the rooord hore’ 


ADMINISTRATIVE, LAW JUDG: Why cantt we etay on the record? 


If we go off the record, I'm going to have to state fon 
the record what happened here, so I'd rather remain on the 
record. Do you have anything to say, sir? 

MR. BERGER: As I understand, the social security 
rule is that even if he's partially employed from May of 
1973 to the present time, he's not entitled to any benefits, 
is that right? During that period? 

ADMINISTRATIVE LAW JUDGE: The law and regulations 
provide that if an individual is able to perform any 


on . ee — 


substantial gainful activity, despite any impairment or 
<a LL LL LE LE LE LE CLAS 1 te tat canta tte 


impairments he may have, that individual is not entitled 


— i ———— LILLE ET A TS TT Te aa <a eT = 


to benefits. 


inl 


MR. BERGER: Then my original statement is correct 


and accurate that the claim is until May of 1973, 


ADMINISTRATIVE LAW JUDGE: Thank you for clarifying 
it, ix. 

MR. BERGER: Thank you, 

BY ADMINISTRATIVE LAW JUDGE: 

Q Mr. Buturla, do I understand correctly that 
you have been hospitalized only on two occasions since 
your accident? 


A Yes, 


MR. BERGER: Note my objection to the work "only" 
being characteristic and self-serving. 

Q Do I understand correctly, even though [ 
haven't heard it, that Dr. Briggin was paid from some 
fund of the Police Department for your visits at least 
through June 15, 1972? 

A Not that I know of. 

Q Did you pay him? 

A as yet. 

Q And that's the statement that was received in 
evidence as exhibit 367 

A Yes, Sir. 

MR. BERGER: I would like leave to supply a paid bill 


from Dr. Rriggin-because it is expected that this bill be 


aid since the action, as a result of the police car bein 
’ P 9g 


hit by another car, was settled in the summer for the sum 
of $31,250.00 and that bill will be paid. I would like 
to submit that bill and leave the record open untii such 
time. 

ADMINISTRATIVE LAW JUDGE: Mr, Berger, for the purpose 
of this claim, it will be assumed by the Social Security 
Administration, including myself, that Mr. Buturla intends 
to, and undoubtedly will, pay the bill. 

MR. BRIER d Thank yeu. 


Al GINISPRATIVE LAW JUPRi With respect to that settle- 


ment, Mr. Berger, that took place during the week of 
October lst, 1973? 

MR. BERGER: No, it took place last week. 

ADMINISTRATIVE LAW-JUDGE: Do—you_know the date? 

MR, BERGER: (To claimant) Was it Monday? 

MR, BUTUJRLA: It was settled Monday of last week, 

ADMINISTRATIVE LAW JUDGE: That would be Monday, 
the 15th 

MR. BERGER: Yes. 

ADMINISTRATIVE LAW JUDGE: This is two weeks after 
you.told me you were going on trial in the Supreme Court. 

MR. BUTURLA; It took two weeks. 

ADMINISTRATIVE LAW JUDGE: Were you on trial for 
two weeks? 

MR. BERGER: What are you referring to that I told 
you? 

ADMINISTRATIVE LAW JUDGE: You asked me for an ad- 
journment of the hearing which was originally scheduled 
for October 3rd. 

MR. BERGERs Yes, that might have been the reason. 
We were on trial (Te glaimant) How long were we en trial? 


MR, BUTURLA: Two weeks, 


ADMINISTRATIVE LAW JUDGE: Okay, Sir. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Do you wear your brace overnight? 

A No. 

ADMINISTRATIVE LAW JUDGE: I have no further questions, 
Mr. Berger. Do you want to question Mr. Buturla any longer? 

MR. BERGER: I have one ques-ion. 

ADMINISTRATIVE LAW JUDGE: You may ask. 

BY ATTORNEY: 

Q Did you have a conference with Dr. Briggin 
May of '737 

A Yes. 

Q And as a result of that conference did you 
working in that poodle shop? 

A Yes. 

MR. BERGER: I have no further questions, 

ADMINISTRATIVB LAW JUDGE: Thank you. We'll now call 
Dr. Fishman, Will you please rise, sir, to take the oath, 

The witness, SIDNEY A. FISHMAN, having been first duly 
sworn, testified as foliows: 


ADMINISTRATIVE DAW Jue Me. Merger, hefere T amtart 


questioning Dr, Fishman, I'd Like to explain why he is here. 


The Bureau of Hearings and Appeals maintains a list of a 


number of qualified vocational experts who are experienced 


in the field of vocational counseling. Dr. Fishman is 


one of the experts on this panel, He is not an employee 


U.S. Government, I sent him all the exhibits that 


of the 
have been received in evidence and, as you know, he has 


teen at this hearing since its inception, I'm going to 


ask him to express an opinion whether or not Mr, Buturla 
was able to do any work despite his impairments for the 


period between December 10, 1969 and May 1973 and to 


express the reasons for his opinion. Now, I'm going to 


You will 


ask Dr. Fishman to assume certain dysfunctions, 
have an opportunity to ask him to assume whatever dys- 
functions you want him to assume and he will answer your 


questions later on. You have a right to object to any 


question I might ask. After I finish, you will have an 


opportunity to question him, 


Mi. BERGER: Yes, but before I make any objections --= 


I don't xnow if I can or cannot --- I first want to voir 


dire Dr. Fishman as to his qualifications. 
] 


ADMINTSTRATIVE LAW JURE Pit vulva vou that appar 


tuntty, but I do want to remtad you that I sent you his 


qualifications as exhibit no. 34, 
MR. BERGER: Well, I -- there still may be things 


that are left out and I have to be sure. 


ADMINISTRATIVE LAW JUDGE: Yes, I will give you an 


opportunity, sir. 
RXAMINATION OF DR. FISIIMAN BY ADMINISTRATIVE LAW JUDGE: 
Dr. Fishman, will you, please, state your name. 
Dr. Sidney Fishman, 
And your address. 
200 Cabrini Blvd., New York, New York 10033. 

Q Do you understand --- Well, first tell us your 
occupation - where you're employed. 

A I am a rehabilitation psychologist on the faculty 
and research staff of two elements of New York University: 
one, the New York University Post-graduate Medical School 
and, secondly, the New York University School of Education. 

Q I show you a document which has been received in 
evidence as exhibit no. 34, It appears to be a contract 
together with the background of one ~== Sorry, it's 
Nathan N, Slater. We have the wrong attachment to the 
contract. It doeantt refor to you, doos (t? 


A No, only the first page which is part of my contract. 


Pa 


The remainder relates to some other individual. 

Q Wetll have a recess in order to obtain your 
professional qualifications. 

(At this point a recess was declared.) 

ADMINISTRATIVE LAW JUDGE: On the record. Mr. Berger, 
I did send you the resume and the background of Dr. Sidney 
Fishman which you are now turning over to me for the 
purpose of proceeding with this hearing. Is that correct, 
sir? 

MR. BERGER: Yes, but it's not under exhibit 34. 

ADMINISTRATIVE LAW JUDGE: True, it wasn't marked as 
exhibit 34. May I substitute Dr. Fishman's resume for the 
one that is in the record? Better yet, may we receive 
this resume in evidence as exhibit no. 37? 

MR. BERGER: Yes, but why don't I have exhibit 34? 

ADMINISTRATIVE LAW JUDGE: Well --- 

MR, BERGER: Well, I dontt have a copy of exhibit 34 
which you did not send me, 

ADMINISTRATIVE LAW JUDGE: It's true. If you want, 
I'll make a copy for you but it has nothing to do with 


Dre Finhman, tt has te do with anothe: vocatfonal ea@xpeart 


whom I never Lntended to call for this hearing. 


MR. BERGER: Well, I would like the document since 
itts now a matter at issue. 

ADMINISTRATIVE LAW JUDGE: Well, I'll have a recess 
and Itll have a copy made for you. Is that what you want? 

MR. BERGER: Yes. 

ADMINISTRATIVE LAW JUDGE: We'll have a receSS. 

(At this point a recess was declared.) 

ADMINISTRATIVE LAW JUDGE: The hearing will be resumed. 
Mr. Berger, I'm presenting you with a copy of the document 


which was received in evidence as exhibit no. 34 and I'm 


returning the document which I sent you originally in 


September and which you produced for me, and I ask your 
permission to receive it in evidence as exhibit 37. It 
is the resume of the experience and background of Dr. Sidney 
Fishman. 

MR. BERGER: All right. 

ADMINISTRATIVE LAW JUDGE: The resume consisting of 
nine pages will be received in evidence as no. 37. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Fishman, I show you this resume and ask 
it was prepared under your supervision, 


A Yes, it was, 8ir. 
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Q Noes it correctly reflect your education, @x- 
perience, professional affiliations and publications? 

A Essentially correct. However, in 1971 I was 
editor of two publications of some importance, one, A 
Textbook on Spinal Orthotics and, secondly, a Textbook 
on Lower Extremity Orthotics, both published by the New 
York University Post-Graduate Medical School. 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, you wanted to 
question Dr. Fishman with respect to his qualifications? 

MR, BERGER: Yes. 

ADMINISTRATIVE LAW JUDGE: You may do SO. 

EXAMINATION BY ATTORNEY: 

Q Will you tell us what your educational back- 
ground is, Doctor? 

A Yes, sir. I have a Bachelor's degree from the 
City College of New York in 1939 and a Master's degree 
from Columbia University in 1940 in the field of Vocational 
Guidance and a Doctoral degree from the same university 
in the field of Clinical Psychology in 19--- 

Q Is that a Ph.D.» Doctor? 

A A What, 


4) What lam tot oa a ee mentic baie, ie th, oe ton? 


A It is not. <= in 1949, 

ADMINISTRATIVE LAW JUDGE: Have you finished with your 
answer, Dr. Fishman? 

DR. FISHMAN: Yes, that's my educational background. 

ADMINISTRATIVE LAW JUDGE: You may continue, Mr, Berger. 

MR, BERGER: He's your witness. 

ADMINISTRATIVE LAW JUDGE: You wanted to examine him 
on his --- 

MR. BERGER: Just on voir dire. That's it. 

ADMINISTRATIVE LAW JUDGE: You're finished? Thank 
you, Sir. 

BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Fishman, is your appearance here today as 
a result of a telephone call to your office to find out 
when you're available and some letters from me? 

A Yes, two letters to be exact. 

Q Have you had any discussion with me about your 
testimony today? 

A None whatsoever. 


Q Have you discussed the werits of this case with 


anyone in the Social Security Administration? 


A No, sir. 


Q In your work have you been called upon to make 
studies of the vocational potentialities of individuals 
with various types of impairments? 

A Yes, sir. That's a basic and fundamental 
responsibility of people in rehabilitation psychology. 

Q Have you kept abreast of the local economic 
situation and employment outlook? 

A Yes, sir. That is the second critical aspect 
of the field. 


8) Have you been required to know what tvpes of 


jobs are performed in various types of businesses and_the 


duties of such jobs?_ 

A Yes, Sirs 

Q Have you ever been required to read and evaluate 
medical reports and discuss cases with physicians in 
carrying out your duties? 

A Yes, Sir, This 1s a routine part of my professional 
responsibilities and I do it on almost a daily basis. 

Q Were exhibits 1 to 32, inclusive, made available 
to you prior to this hearing? 

A That'@ oorreact. 


Q Was exhibit no, $6 mada available to you during 


the course of this hearing? 
A Yes, sir, it was. 
Q Are you familiar with the contents --- 
ADMINISTRATIVE LAW JUDGE: Yes, Mr. Perger? 
MR. BERGER: Just want to find exhibit 36. 
DR. FISHMAN: It's the bill. 
MR. BERGER: Oh, ALI right. 
ADMINISTRATIVE LAW JUDGE: Thank you, sir. 


BY ADMINISTRATIVE LAW JUDGE: 


Q Dr. Fishman, are you familiar with the contents 


of all those exhibits? 

A Yes, Sir, I an, 

Q Were you present throughout the hearing today? 

A Yes, sir. 

Q Have you listened to the testimony that was 
taken here today. 

A Yes, sir. 

Q Have vou had occasion to deal with individuals 
with back impairments including herniated discs and nerve 
root pressure? 

A Yes, Sir, 1 have. 

Q Have you counseled such individuals with respect 


to their work potential? 


A In substantial numbers. 

Q Now, Dr. Fishman, I intend to ask you whether 
Mr. Buturla was able to work during the period from Decem- 
ber 10, 1969 to May 1973 --- 

ADMINISTRATIVE LAW JUDGE: I see you have your hand 
up, Mr. Berger. 

MR. BERGER: Yes, because before he answers, I want 
to note my objections to these questions. 

ADMINISTRATIVE LAW JUDGE: Very well, sir. 

MR, BERGER: This answer calls for medical conclusions. 
This man here is not a doctor and would be practicing medicine 
without a license if he told and advised people how long 
they should stay away from work or advise them of the 
medication that they took or what they should do with 
respect to their injuries, 

ADMINISTRATIVE LAW JUDGE: Your objection --- 

MR, BERGER: As a matter of law, I object to this 
man's testimony with respect to that. You had a doctor --- 
You cannot usurp the function of a doctor here. 

ADMINISTRATIVE LAW JUDG: IT ds my interpretation 


that the teatimony PT whit attempt to adduae from br. Pielhman 


Hoes fot finpbiue won the prerogatives of the meathoat 


profession, 

MR. BERGER: Well, why don't you ask him if he agrees 
with what the doctor stated here today about the total 
disability and partial disability? 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, I will permit 
you to ask any questions you wish after I have finished. 

MR. BERGER: No, your question is illegal ana out of 
order and, as a matter of law, has no place here. 

ADMINISTRATIVE LAW JUDGE: Your objection is over- 
ruled and you have your exception, sir. 

{BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Fishman, I intend to ask you whether Mr, 
Buturla was able to work at any job during the period 
from December <--- 

MR. BERGER: Now --- 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, you have an 
objection? 

MR. BERGER: Now I want to tell this witness that if 
he answers, he's practicing medicine without a license, 
and I'm going to make a charge, 

ADMINISTRATIVE LAW JUDGE: ALL right. Quit intimidating 

he witness and let us continue, 


MR, BERGER: I'm not intimidating. I'm telling vou what 


the leyal riahts are here today and not to go bevel Leaal 


rights. 
ADMINISTRATIVE LAW JUDGE: You've made your position 
clear, Please let me continue, 


BY ADMINISTRATIVE LAW JUDGE: 

Q I'm sorry I have to repeat, Dr. Fishman. I intend 
to ask you whether Mr. Buturla can work at any job during 
the period from December 10, 1969 to May 1973 based on his 
age, education, training and work experience as well as 
certain dysfunctions which I shall set forth for your con- 
sideration. Do you understand the procedure I intend to 
follow? 

A Yes, sir, I do. 

Q Do you feel you need additional information before 
I state the dysfunctions I want you to assume? 

A There is just one area I could use some additional 
information. There were several references here to some 
part-time real estate experience, It may help my testimony 
if I had a clearer understanding of exactly what took place 
during that experience. 

Q Even though the testimony of Mr, Buturla was that 
he wasp there but once or twice a week and for three or four 


houre a day aml tt was an iiypeatel fob? 


A Welt, it's net of crttteal importance but I have 


no idea what he d id there. 


Q ALL right, wetll ask him. 


ADMINISTRATIVE LAW JUXGE: Mr, Buturla, would you please 
let us know what. vou.did.at the real estate office? 


MR, BUTURLA: Observe. Just observed the routine or 


procedure as it is in a real estate business. 


ADMINISTRATIVE LAW JUDGE: What routine did that company 
have? In other words <--- 

MR. BUTURLA: Actually, what I did, your Honor, I sat 
with one of the real estate men there and watched him deal 
with, you know, a prespective buver comina into the office, 
looking for a home or looking for land - whatever it might 
be. 

ADMINISTRATIVE LAW JUDGE: That company handled real 
estate for sale? 

MR. BUTURLA: Yes. 

ADMINISTRATIVE LAW JUDGE: Did they also rent apart- 
ments? 

MR. BUTURLA: I believe they did, yes. 

ADMINISTRATIVE LAW JUDGE: Did they rent offices? 

MR, BUTURLA: Offices? I don't know. 

ADMINISTRATIVE L WwW JUDGE? Did they rent manufacturing 
planta? 


Bis, UD UUT AS Y vonte thhuk ao. 


ADMINISTRATIVE LAW JUDGE: So your experience is 
limited to the sales of homes and the renting of apartments. 

MR. BUTURLA: Mostly with homes, 

BY ADMINISTRATIVE LAW JUDGE TO WITNESS: 

Q Is that sufficient for your purpose? 

A Thank you. One additional clarification. There 
have been a number of references here to Mr. Buturla 
wearing a brace. Is this a brace with metal components 
or completely made of fabric? 

Q I think he testified that it has some metal. 

(To claimant) Is that-cav:eot? 

MR. BUTURLA: Yes. 

Q Anything else, Dr. Fishman? 

A No. 

Q All right, Dr. Fishman. Assume that I should 
find that Mr. Buturla suffers from a back  apairment 


which (1) reauires him to wear a lumbosacral brace for 


support and (2) requires him to work at a job which is 


primarily scated one with an opportunity to stand at will 
and which does not involve frequent bending of the bodv, 
lifting more than 10 Lhe,, pushing with a force of more than 


LO Lbs, or pulding with a force ef more than LO Lis,, 


are vou able to state whether or not he was able to work 
at any ‘ob? 

MR, ” 2Rt I'm going to object to that hypothetical 

at's being vague, speculative and possible --- 
t .>. the answer in any event. 
‘* NISTRATIVE LAW JUDGE: What part of the facts I 
~, Fishman to assume is vague? 

WR. BERGER: You didn't say how many days a week, 
didn't say how many hours he's got to push, pull, bend, 
lift or how long he sits or how long he stands and I object 
to it, The hypothetical is ont of oxdoar. 

ADMINISTRATIVE LAW JUNGE: I will add to the hypo- 
thetical to satisfy you, in part, Mr. Berger. This is for 
a full time job, Dr. Fishman. And as for your objection - 
other objections - Mr. Berger, the testimony by Dr. Frank 
is that there would be no impairmert whatever to Mr. 
Buturla's pushing and pulling even with a force up to 
25 lbs. 

MR. BERGER: Now you're talking as of the present time, 

ADMINISTRATIVE LAW JUDGE: For the purpose of my hypo 


thetical question, Ifin ammuming the sane condition axleatead 


auring the period from December LO, LoGg to May 1973, As 


I indicated previously, you may ask Dr. Fishman based on 


any assumption, 


MR. BERGER: No, I'm-- Your questioning is completely 


out of line in view of your own witness's medical testimony. 


This man was totally --- 


ADMINISTRATIVE LAW JUDGE: Excuse me, Mr. Berger, 
Dr. Frank was not at this hearing at my instance. I told 
you in a letter that I was not going to call any witness 
except a vocational expert and that I intended to question 


’ Mr. Buturla. It was you who asked for Dr. Frank's appearance. 


MR. BERGER: That's a matter of semantics. He is 


your witness. You chose him as your doctor. You had the 
physical. I did not have the physical. He is your man 
and your witness and if you did not want him, I had to 
have him here. And based on what he has testified here 
today, your question is without limits. It's unlimited, 
unfounded, highly speculative -- 


ADMINISTRATIVE LAW JUDGE: Have you finished, sir? 


MR. BERGER: --certainly illegal. 


ADMINISTRATIVE LAW JUDGE: Have you finished, sir? 


MR, BERGER: I have. 


ADMINISTRATIVE LAW JupGk: Ll know of no case decided 


by the courts to the effect that the type of question I 4 


asked is illegal. Your objection is overruled and you 
have an exception. 


BY ADMINISTRATIVE LAW JUDGE: 


Q Dr. Fishman, will you answer the question. 


A Yes, as I remember the question - the limitations 
that you have detailed in your question to me =~ there are 
a variety of jobs that an individual of the age. education 


and training and experience of the claimant could re i 


Q Would you give us the job titles you have in 


~- 


mind, Doctor. 


A I think it might be better if I first indicated 


five categories of iobs because each of these include 


within them very substantial numbers. 


Q Very well, sir. What are the categories? 
One are clerical jobs. 
Office clerical? 
Yes. 
Second? 
The second would be bench assembly jobs. 


Third? 


Henoh machine operation and fourth, dnapeotional 


jobs. I said five, but I was in error, I meant four categories. 
Q All right, sir. Would you tell us about the 
office clerical jobs? 


A Well. within this veneral catcegory_of clerical 


jobs, there are many varieties identified bv snecific titles, 


such as, reservation clerk, a general office clerk, an 
information clerk, a telephone order clerk. All of these 
have slightly different responsibilities and they are 
representative of many other clerical jobs. However, the 
common thread which runs throughout them is that they are 
essentially sedentary in nature which is defined tech= 
nically in the field of vocational counseling as a job 
which under nu Circumstance re je, the application of 
more than 10 lbs. of force for any purpose whatsoever. 

Q Dr. Fishman, I'd like to interrupt you. I 
gather that in answering my question you are bearing in 
mind the dysfunctions I asked you to assume, Is that right? 

A Correct. 

Q I don't see the point in your repeating or de- 
fining the word sedentary if the jobs you have mentioned 
and will mention fit within the dysfunctions I have asked 
you to Assume, 


A OkaAV. 


Do you want to give us the duties of tnese jobs? 

Yes. Well, the reservation clerk is an individual 
who, primarily by means of personal contact or telephone, 
receives requests for hotel space or transportation space, 
makes a record of the pertinent information and then 
issues confirmations regarding the transaction both to 
the client and to the employer. A clerk, general ot! ice, 
is a much broader, much vu iaexl gob, The duties toecre 
essentially involve the processing of some type of records 
or papers and this may involv sorting; it may involve 
checking; it may involve responding to routine inquiries; 
it may involve preparation of materials for mailing; it 
may involve some filing. This is the typical description 
of a general office clerk. 


An information clerk - alternate title would be 


re eptionist - is primarily a sitting, but sometimes in 


a standing, position - provides information regarding 
locations in a business or Commercial or institutional 
establishment, 

Telophone order cher iw piractinaliy set eowtelont 
Tk Cirbare. Peyhevtonab eve tere bt tae {tie rays i on nents 


orl tbe cotte Ceeest yin wletse ‘ ‘ three bers a band thane, 


applie three Cann rene fer threw, makers. cer aticnemeatit 
Appropriate PeidDigny cand Chrete poracessess thre peapmerts. fart 
Appropriate action by someone else. 

Q What about the bench assembly category? 

A Well the bench assembly category are, primarily, 
industrial jobs which appear in a variety of industries 
in the New York City area. Because of the limitations that 
vou have given me, I must limit these jobs to relatively 
light industries such as footwear. belts. wallets and 
handbags, toys, dolls, pens and pencils, pharmaceuticals, 


small metal products, such as kitchen utensils and electric 


appliances, small electrical appliances Trase jobs, be- 


cause of their great diversity in reiation ; industry, 
have a general title called assembler small products. In 
one instarce they are called assembler, esectrical because 
of the large numbers involved in the electrica) industry. 
In some instances they are further identified by specific 
duties such as packer, trimmer, paster, solderer-assemoler,. 
Now in all of these industries, the essential job is that 
of receiving segmental parts of the product and by means 
ot simple tools cn manual movigurbat denn on abies on 

eet ares Centers bettie. cermmcmbed ties ee | ee 


ecomypetasteetr Ee Teypetes ctthed Merntatha 4 


the next step in the processin le 

Q Will you discuss the jobs you have in mind with 
respect to the category of bench machine operation? 

MR, BERGER: I object to cluttering the recerd here. 


Just a minute, If this man was able --- Sure there are 
jobs. Let's get it on the record. (To hearing assist ant) 
Have you turned off the record? 

ADMINISTRATIVE LAW JUDGE: fhe record --- 

MR. BERGER: (To hearing a sistant) You press 
button, 

ADMINISTRATIVE LAW JUDGE: Excuse me, Mr. Berger, 
the record is on. The machine makes noises every once 
in a while. 

MR. BERGER: Well, there's no question that if this 


man was able to work, he could get a million jobs. Let's 


not clutter up the record with showing what kind of jobs 


he could get. The question is: this man was not able to 
work, This witness that you hove = this alleged expert - 
is usurping the position of a doctor who stated that the 
petitioner here today ccombel pert work, was feotaltv 

Ctrveortarly  teetees t taes ' ‘ ‘ ree a ee ttbe ‘ evta fdas 


alentlan. Phar ti. Uveretentnes Cbaer elem forty ‘ boiet wobbueut 


a License. I strenuously object to cluttering and agarbaging 
the record. 

ADMINISTRATIVE LAW JUDGE: Have you 1 inished, sir? 

MR. BERGER: I have. 

ADMINISTRATIVE LAW JUDGE: As I indicated previously, 

objection is overruled and you have an exception, 

BY ADMINISTRATIVE LAW JUDGE: 

Q Dr. Fishman, I asked you regarding the jobs in 
the category of Lench machine operation--- Yes, Mr. 
Berger, what is st? 


MR. BERGER: I have conceded that if my petitioner 


could work, he could get a million jobs. What's the point 


of bringing all this stuff back. Your time is valuable 
and my time is valuable. 

ADMINISTRATIVE LAW JUDGE: There is a question as to 
whether or not Mr. Buturla can work at a million jobs based 
upon the dysfunctions I asked Dre Fishman to assume. 

MR. BERGER: But <= 

ADMINISTRATIVE 1 AW Wim s Taaserdl on ose dysfunet bons, 
fro Verner oer nty Me) Cer oo “ wit Oder Coty tiles 


varnel ® Posture das ods 


Now Vaet hs 


Mike yh) Looks, don! 1 iwis » Ten ord, 


wihh spon ‘ i46eLf and C streniuou object 


{)icat 


twisting the record, T suvicl 
and you know very we » couldntt work 


ADMINISTRATIVE LAW JUDGE: Mr. Berger 


MR, BERGER: <--in no shape, manner or form, up to 


June of 1972. And the Pol ice Department che ked him out 


day in and day out and he was not alloved to work at any 


type of work, light or heavy. And after he's out on 3/4s, 


then hets able to do work and you had a doctor verify it 


here today. You're usurping every rule and regulation 


of order and decorum, 
ADMINISTRATIVE LAW JUDGE: Have you finished, sir? 
MR, BERGER: I have finished. 
ADMINISTRATIVE LAW JUDGE: Again, I am overxuling 


your object jon and I must 1 nind you that this hearing is 


being conducted under my supervision. 
MR. BERGER: Well, I have a right to object. 
ADMINISTRATIVE LAW JUDGES You have. 
MR. BERGER: lL have to remind vou of that 
ADMENTSTRATINI PAW “URGE You have 


Mik, BldAsd he what vou Luooryent 


has just stated, 

ADMINISTRATIVE LAW JUDGE: You have objected --- 

MR. BERGER: --that you're reminding me, 

ADMINISTRATIVE LAW JUDGE: You have objected, but I 

it unnecessary for you to object to the same item 

than once, 

BY ADMINISTRATIVE LAW JUDGE: 

Q Now, Dr, Fishman, with respect to the catedcry 
of bench machine operation, will you tell us the job titles 
you have in mind? 

A Well, just by way of example, the most comnon 
jobs of variety are bench punch press operators, drill 
press operators, stapling machine operators, crimping 
machine operators, heat sealing machine operators, eyelet 
machine operators, grinder-polishers, 

Q And where «re these jobs found? 

A These are found in essentially the same industries 
that I have referred to under the bench assembly catecaory 
that I spoke of previously. 

Q Can we move on to the inspectional category? 


A There, speaking succinctly, the job again is done 


primarily in a seated position with the ability to stand 


at willwe The Cunetion he » tO Liuspect } Adeauacy 
preducts-either visually yy of gauge r by the 
usc of jigs or by means oO! 
tests, and to --- 

MR. BERGER: Do you mind if I smoke? 

ADMINISTRATIVE LAW JUDGE: Yes, I do, sir. There's 
no smoking permitted. 

A ~-and set aside those items which fail to meet 
the prescribed stamlards. 


ADMINISTRATIVE LAW UDG: Is you want a recess for 


the purpose of smoking, Mr. Berger, | will call a recess. 


MR. BERGER: How much Longer is this going to continue? 
ADMINISTRATIVE LAW JUDGE: I will have -- if you don't -= 
MR. BERGER: I have an office to take care of. 
ADMINISTRATIVE LAW JUDGE: --if you don't object 
and take up -- If you don't object more than once on a 
specific issue, I won't take more than seven or eight 
minutes of Dr. Fishman's time, 
MR. BERCERs Okay, | want to take a recess. 
ADMINISTRATIVE LAW JUDGl: Wetll have a recess. 
MR. BERGER: Thank you. 


(At this point a recess was declared, ) 


ADMINIESTRATLVED LAW JDC 

BY ADMINISTRATIVE LAW JUDG 

Q Dr. Fishman, how much, if any, training would 
Mr. Buturla need in order to be able to perform satis- 
factorily in the jobs that you have mentioned? 


A There would be some variation. However, it 


would vary between a matter of several hours to a question 


of several days to a week at the most in some of the 
clerical activities before he reached an acceptable level 
“ 

of efficiency. 

Q That's only clerical. How about the others? 

A No, 1 Said -- J didn't make myself clear, 
said the variation of the several hours to several days 
at the most - the longest period being for tne clerical 
jobs. 

Q Thank you. And do all the jobs you mentioned 
exist in the New York area? 

A Yes, Sir. 

Q How do you know that they exist here? 

A Well, I know on the basis of probably three 
major reasons, One, my own professional activities that 


involve surveys and contacts with a variety of employers 


and I have v <d plants and have seen the existence of 
these jabs. In addition, t receive and re d regularly 
the reports of the Ue: Department -- excuse MC, the New 
York State Department of Labor and the New York State 
Employment Service which details changes in the job market 
and the nur>er of placements made on a monthly basis and, 
lastly, the most basic reference regarding the existence 
of these jobs would be the actual hand count of people 
doing these jobs as done in the United States Bureau of 
the Census. 

Q Dr. Fi an, do you have any personal knowledge 
as to whether or not the firms, where the jobs yo. mentioned 
exist, hire handicapped people? 

A I have such knowledge. 

Q And what is your knowledge? 

A Well, my knowledae is that there is, of course, a 

-ied attitude on this matter. There are a limited number - 

a minority - of employers who would not hire the handicapped. 
However, I would clearly say that a najority of employers 


would hire people with impairments, their interests being 


primarily their ability to work on a full-t ime basis ane 


perform the duties. 


Q Thank you, Dr. Fishman, 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, you may question 
the doctor, 

EXAMINATION OF DR. FISHMAN BY ATTORNEY: 

Q On the last question, Doctor. These firms are 
big firms that you're talking about, generally? 

A Big and small. 

Q And, generally, have a medical examinat ion, do 
they not? 

A Yes, Sir. 

Q And when therets a history of a herniated dise 
and being discharged on 3, 4s from the Police Department, 
do they consider that type of employee * good risk or 2 
bad risk? 

A That would depend --- 

Q From your experience, Doctor? 

A That would depend upon how the employee re- 
presented himself. 

Q You mean he should lie? 


A It would depend on how the employee ropresented 


himself. 


Q 1 just gave you this statement, lle has a herniated 


disc, Zased on that, would you tell me how many of these 
employers would consider him to be a good 1 isk? 

A L can't answer that question, 

Q Now, Doctor, when you based your opinion, you 
didn't give us a medical opinion, did you? 

A NG, Sir. 

Q What did you base your opinion on? 

A On the hypothetical dysfunctions given me by 
the administrative judge. 

Q Did you hear Dr. Frank here taday?... 


A Yes, Sir. 


Q Did you base your opinion on what Dr. Frank 
— “ ’ 


stated here today? 

A Primarily on what the judae said to me. 

Q Well, what did he say to you? 

Well, I can repeat the question. 

Q No, let's see if you understood it. You can 
tell us what it was. 

A Let us assume that we have an individual with 
a back impairacnt, who vecause of this condition needs 
to wear a brace, aviion the basis of «a full-time job which 


is primarily performed in the seated posttion and does not 


involve frequent bending, or lifting, pushing, pulling 
none of which to exceed 10 Llbs., do IT believe tlhore are 
any jobs that an individual with this person's aac, 
education, training and expericnce is able to fulfill. 
Q You left. out the time, Doctor, 
A I'm sorry. I said a full-time job. 

As of what time period, from when to when? 
gave me no such information in the question, 
that your answer is not encompassing from the 
Deceinber to the present time? 
answer has ne time reference, 

Well, what time are you referring to? 

I am referring to no time, 

You mean this could be ten years fromenow, 

years from now? 
A On the basis of the quettion asked me, yes. 
Q Or ?0 years ago? 

Yes, Sir, 

Q And did you hear Dr. Frank state that he was 
totally disabled up to June 1972? 
A I don't know «= I don't recall hearing that but 


he may have said it. 


(2 Well, assuming that he said it, so that we can 


at least square that away - assuming that he said it, 
would you state that he was able to do any of the this 
type of work from December of 1969 to June of 1972? 

A No, on the basis of the doctor's statement that 
you have just given me, I would not make that statement. 

Q Thank you. Now, did you know the occupation 
of Douglas Buturla before you came here? 

A Yes, Sir. 


Q And did you make any research about the Police 


Department and the meaning of 3/4s discharge? 


A No, Sir. 

Q Were you advised that he had been discharged on 
3/4s or. June 15, 1972? 

A I believe the record indicated that he had been 
discharged. I don't recall -- 


Q Will you indicate what part of the record showed 


A Exhibit 29. Signed by Stephen McCoy, M.D. The 
last statement, "The officer was retired on a certificate 
of accident disability on June 15, 1972." 

Q Well, did you check out what that meant? 


A 1 know exactly what it means, 


Q What does it mean, Doctor? 

A He was retired or a certificate of accident 
disability. 

Q Well, what does it mean from the day of the 
accident which is December the 19?--the 10th of 1969 to 
June 15, 1972? 

A It means what it said in the previous sentence, 
He was found physically unti. for the performance of 
police duty by reason of discogenic disease. 

Q And what does that mean to you? Physically 
unfit? Totally or partiaily? Did you ascertain it? 

A It's impossible to Say. 

Q But you did not ascertain it, did you, Doctor? 

A No, I did not, 

Q Don't you think it was part of your function 
here to ascertain it? 

A No, I don't think so, 

Q Well, if you knew that the Police Department 
required total disability before giving a 3/ds discharue, 


would you give an answer as you have to bis Honor with 


respect to the years from December IL, L969 to June 15, 1972? 


A I couldn't do that without having studicd the 


rules and regulations of the Police Mepartment and their 
definition of what constitutes total disability. 

Q All right. Assuming that that is a total 
disability that when they are discharged on 3/4s - I 
repeat the question - based on the assumption, 

A I still don't know the meaning of total dis- 
ability es used by the Police Department. 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, may I suggest 
th..t if you define it as used by the Police Department, 
Dr. Fishman will answer your question. 

Q Did you hear the witness state here earlier 
today that the total disability includes and encompasses 
an entire dis»bility and not just a partial disability 
but that the “<n must be entirely disabled before he can 
be eligible sr 3/4s discharge? 

ADMINISTRATIVE LAW JUDGE: Mc. Berger, may I ask whether 
that means he's bed-ridden? 

MR. BERGER: No, that has nothing to do with being 


bed-ridden. And I am now dealing in respect to the Pol ice 


Department and what the Police Department 3/4s is and you 


are going afield. 
ADMINISTRATIVE LAW JUDGE Dr. Fishman says he doesn't 


know what 3/4s disability --- 


MR. BERCFR: Ycu told me to expiain to him based 


on the witness who is a police officer and his knowledge 


of what 3/4s is, 


ADMINISTRATIVE LAW JUDGE: Well, in my estimation, 
you haven't explained. You repeat the words "total dis- 
ability." What do vou mean by total disability according 
to Police Department definition? 

MR. BERGER: I don't += Let me ask him if he under- 
stands what I mean by total disability. 


ADMINISTRATIVE LAW JUDGE: Well, all right. You may 


BY ATTORNEY: 

Q Do vou know what I mean by total disability 
and partial disability? 

A Not in the technical sense, 

Q What sense do you understand it? 

A Only in conversational sense. 

Q Well, what's the conversational sense that 
understand it, if you understand anything. 

A In the conversational sense, it means that 
inmflividual cannot do anything. 


Q Any work, 


Anything. 
Well, anything includes work. 
A Oh, yes. 
Q That's what you're talking about, isn't it. 
That's what you're an expert on = work? 
A Is that a question? 
Q Yes. 


Yes, I consider myself to be an expert on work, 


Q And disability is part and parcel, implicitly, 
of the word “work?" Let the record shew low long zt 
taking the witness to answer these questicns. 

A Would you rep2at the question? 

Q Is work implicitly a part of disability and 


disability, interchangeably, an implicit part of work? 


A I think the answer is, yes, if I understand you 


meaning which is not at all clear. Would you like me to 
clarify? 

MR. BERGER: No. Now, if according to the Police 
Department he is totally -jisabled from work - totally <- 
from December 11, 1969 up to June 15, of 1972, would your 


answer be the same to his Honor with respect to this man's 


Capability of doing any work, 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, didn't you 
make a misstatement? 

MR. BERGER: Well, correct me if I have. 

ADMINISTRATIVE LAW JUDGE: The Police Department 
said he is disabled for police duty. They didn't say 
“any work" whatsoever. 

MR. BERGER: Well, I'm talking about police duty, 
that's correct. 


ADMINISTRATIVE LAW JUDGE: Do you still remember the 


question, Dr. Fishman? 


DR. FISHMAN: Pardon me, yes. 

ADMINISTRATIVE LAW JUDGE: ‘Then, please answer it. 

DR. FISHMAN: It has no bearing on the answer. 

BY ATTORNEY: 

Q Did you hear the witness state tnat -=- and you 
have not checked this which you knew he was a polic«man << 
you have not checked that no. 1.. Do you know that they 
keep constant surveillance of a policeman to see that they 
are at home during their disability period? 

A I was not aware of that, 


Q I know. Do you know that they are not allowed to 


do moonlighting during this pe! iod of time or do any 
type of work during this period as a police officer? 

A I would guess as much. I didn't know the 
regulations. 

Q Well, in the light of that, would you say that 
this officer could do any work outside of his police work? 
In the light of a total disability as found by the Police 
Department? 

A I still can't answer because I don't know what 
total disability means to the Police Department, I do 


know that the definition of total disability differs from 


each agency of government and each institution, and they 


have very precise definitions as to what that means. I 

am unfamiliar with the Police Department's precise 
definition of what they mean. If I am remiss in competency 
for not knowing so, I apologize, but I don't know. 

Q Now, you heard the doctor state that the petitioner 
was disabled, partially, from June 15, 1972 to the present 
time. This is Dr. Frank. Do you agree with that? 

A I have no reason to question it. 

Q You say you don't recall if he stated that the 


petitioner was totally disabled from December 1l of 1969 
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June 15 of 1972. Do you disagree with that? 


A Well, 1 didn't remember him making the statement. 
Q If he said it. 

A No, I have no argument with that. 

Q Now, in your expertise, somebody comes to you 


for advice. Do you tell him how long to stay away from 
work? 

B No, sir. 

Q And can you prognosticate how long he can stay, 
or make a prognosis how long he can stay, away from work? 

A Not legally. 

Q And can you advise the patient medically what 
type of work to take? 

A No, Sir. 

Q And come to a conclusion if the patient is totally 
disabled or partially disabled, medical ly? 

A in my actual practice 1 come to a conclusion as 
to his prospects for re-employability based on a combination 
of all factors including the medical. 

Q Strictly based on the medical? 

A No, Sir. 


Q So, then, you are performing 4 aedical function, 


are you not, above and beyond a medical doctor? 

A I'm not aware of that. 

Q Well, you just said you don't do it based on the 
medical. 

ADMINISTRATIVE LAw X%GE: Mr. Berger, his answers 
are in the record. I think you're arguing with the 
witness unnecessarily. You made a statement that, if he 
testifies, you're going to prefer charges against Dr. 
Fishman, Why don't you leave it at that? 

MR. BERGER: All right, let's put it where it is. I 
didn't say I was going to make any charges. And I object 
to your Honor's being the advocate against the petitioner 
when you are here to be the advocate for all parties here 


and keep a balance. Certainly, from the start - the 


beginning - the record is replete with your questions and, 


I say, they are continuously opposed to the claim made in 
good faith by this petitioner. I have seen nothing where 
you have asserted yourself on behalf of this petitioner. 
The record is completely bare. 

ADMINISTRATIVE LAW JUDGE: Have you finished your 
statement, sir. You may continue questioning Dr. Fishman. 


MR. BERGER: I ask that the record be read back to 


Dr. Fishman with respect to what Dr, Frank answered to me 
about the disability period - if he agreed with the Police 
Department disability period that he was totally disabled 
from December 11, 1969 to June 15, 1972. 

ADMINTSTRATIVE LAW JUDGE: I don't think we could 
find that on the tape that easily, Mr. Berger, and I'm 
going to have to deny that motion. 

MR. BERGER: Well, I ask that in the recollection of 
his Honor if that is not correct and to direct the witness - 
to remind the witness - and refresh his recollection. 

ADMINISTRATIVE LAW JUDGE: I do not recall that 
Dr. Frank testified that Mr. Buturla was totally disabled 
for any length of time, but the record will show what 
Dr. Frank testified. 


MR. BERGER: Now, at this time, I want to renew my 


application to have the opportunity -<- 


ADMINISTRATIVE LAW JUDGE: Excuse me, sir, have you 
finished with Dr, Fishman? 

MR, BERGER: Yes. 

ADMINISTRATIVE LAW JUDGE: Do you think we may excuse 
him? 


MR. BERGER: Yes. 


ADMINISTRATIVE LAW JUDGE: Dr. Fishman, you're 
excused, We'll have a recess to permit you to gather up 
your papers. 

(At this period a recess was declared. ) 

ADMINISTRATIVE LAW JUDGE: The hearing will be resumed, 
Let the record show that Dr. Fishman has left the hearing 
room, Mr. Berger, you were saying something. 

MR, BERGER: I want to renew my application to bring 
in a medical witness on bchalf of the plaintiff to show 
his disability period which is at issue at this point and 
which is at issue due to his Honor's in: tance and his 


recollection of the record making it necessary for me to 


repeat my application to bring in a doctor, a specialist, 


after an examination of Mr. Buturla ai this time. 

ADMINIS.RATIVE LAW JUDGE: Mr. Berger, I expect to 
have a transcript of the entire hearing before writing my 
recommended decision so that, if my memory failed me, the 
record will show that it lvs. 

MR, BERGER: Well, what is that? What is the answer 
to my application? 

ADMINISTRATIVE LAW JUDGE: Well, you make the point 


that, due to my failure to recall the testimony of Dr. Frank, 


you are making this application, 

MR, BERGER: That's correct, 

ADMINISTRATIVE LAW JUDGE: And I'm saying that the 
testimony of Dr, Frank will be seen by me prior to 
writing my recommended decision, so I will have no failure 
or I will not lack knowledge of what Dr, Frank testified, 

MR, BERGER: Well, on the alternative, you have dis- 
regarded what Dr, Frank has brought out in view of your 
pointed questions t. Dr, Fishman, 

ADMINISTRATIVE LAW JUDGE: I belicve that tne dys- 
functiors I asked Dr, Fishman to assume are less severe 
than the ability to perform various physical activities 
that Dr, Frank thought that Mr, Buturla was able to do at 
the time of his examination recently, If I come up with 
an invalid recommended decision, which is contrary to 
the interests to Mr. Buturla, you could point out to the 
Appeals Council and, if necessary, to the District Court 
Judge where I erred, 

MR. BERGER: Yes, but at the present time, we know 
exactly where you stand in view of your questioning of 


D.,. Fishman where you connected an ability to work from 


December 11, 1969 to June 15, 1972, and you pose a hypo~ 
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thetical question including those facts which were not 

on this record but you chose to disregard the record so 
obviously. There is your state of mind which is quite 

on the record now, clearly so. 

ADMINISTRATIVE LAW JUDGE: I don't know how you 
could interpret what appears to be "bias" on my part, ac- 
cording to your way of thinking. 

MR. BERGER: Not bias. Yo. ve come to your con- 
clusion. 

ADMINISTRATIVE LAW JUDGE: I've come to a conclusion 
as to certain dysfunctions that I think the record estab- 
lishes that Mr. Buturla had during the critical period. 

I assume the physicia: you intend to send Mr. Buturla to 
would be an orthopedist or an orthopedic surgeon, Is that 
right? 

MR. BERGER: Right. 

ADMINISTRATIVE LAW JUDGE: And he's going to examine 
him after Dr. Frank examincd Mr. Buturla. And Dr. Frank 
was unable, as I recall, to state with any definiteness 


whether Mr, Buturla's physical activitics were more or 


less restricted than he found at the time of his examination; 


so, I “cn't understand how any other orthopedist can do better. 
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MR. BERGER: Well, what have you based your question 
on to Dr. Fishman? 

ADMINISTRATIVE LAW JUDGE: I've based it on the 
medical reports which I saw in the file, sir. 

MK. BERGER: And according to your opinion, on those 
medical reports, regardless that he was out on -- he was 
totally disabled in the Police Department <- you have 
posed a question to this Dr. Fishman that he could work. 

ADMINISTRATIVE LAW JUDGE: Mr. Berger <<-- 

MR, BERGER: So you have arrived at your conclusion. 

ADMINISTRATIVE LAW JUDGE: Mr. Bergere-- 


MR. BERGER: You have arrived at your decision. 


You're not considering it on the record, 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, I have concluded 
that Mr. Buturla was unable to do police duties and that's 
all the Police Department found. Isn't that so? 

MR. BERGER: Would you want him to violate the rules 
and regulations of the Police Department and work - which 
you don't know if he could work or couldn't work? Does 
it still mean he could work? 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, I don't want 


anybody to violate any regulations. I don't find that your 


application for another examination at this time -<-- 
MR. BERGER: Oh, yes, it's very important. 
ADMINISTRATIVE LAW JUDGE: -- to have another hear 
in order to listen to the testimony of a physician, who 
hasn't as yet examined Mr. Buturla, meritorious. 


MR. BERGER: I didn't say he hasn't -- there would 


be a repeat examination. 


ADMINISTRATIVE LAW JUDGE: Am I assuming you are 
talking either about Dr. Briggin or Dr. Bosworth? 

MR. BERGER: Well, I'm hopeful, although I know 
Dr. Bosworth -- I was just informed by his office that he 
retired. And the other one - Dr. Briggin - was supposed 
to be on a vacation. I called his office today and found 
out he was not on vacation. Now, if you want to take 
advantage of the petitioner <-- 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, this case was 
remanded to me on April 9, 1973. On the 12th I sent a letter 
to you asking for up-to-date medical information. I had 
to follow-up that letter twice on May 1 and on May 9 before 
you even responded. Later on, I suggested to you in another 
letter, my letter of September 7, to let me know what witnesses 


you intended to call at this hearing. You didn't say that 
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you definitely were going to call Dr. Briggin or Dr. Bosworth. 
You said you were going to try. Well, you had plenty of 
opportunity to make that effort. 
MR. BERGER: You're disregarding my opportunity, 
aren't you? Youtre disregarding the facts - the record 
that I have just explained to you, and you don't care and 
wash it out regardless. 
ADMINISTRATIVE LAW JUDGE: What facts have you explained? 
MR. BERGER: I told you, Dr. Bosworth retired, I cannot 
get Dr. Bosworth. Dr. Briggin, for some reason or other, 
had an operation about six months ago - had a heart ailment - 
and hets very reluctant to come to any hearing. I called 
his office to come here and his office told me last weck 
that he was on vacation, I called today and they advised 
me he wasn't on a vacation, so obviously this is the type 
of problem that I have. You want to say you don't recognize 
the problem; that's up to you to Say it, but that's the 
problem, 
ADMINISTRATIVE LAW JUDGE: Mr. Berger, I'm denying 
your application for a continuance of this hearing in order 
to hear live testimony from a medical witness. 


MR. BERGER: AL1 right. 


ADMINISTRATIVE LAW JUDGE: Now, do you have 
other evidence you wish to produce? 

MR. BERGER: I have no other evidence. 

ADMINISTRATIVE LAW JUDGE: Now, you have a right, before 
I get to work on my recommended decision to the Appeals 
Council, to submit to me proposed findings of fact and 
conclusions of law, and you may do so orally at this time 
or in writing at a future date. May I know what your 
pleasure is? 

MR. BERGER: I'L] make a statement now. 

ADMINISTRATIVE LAW JUDGE: And du you intend sub- 
mitting anything in writing? 

MR. BERGER: No. 

ADMINISTRATIVE LAW JUDGE: Okay, sir, you may make 
your summation, 

MR. BERGER: So f&r as the record --- The medical 
record from the Police Department states that he's totally 
disabled from December 11, 1969 to June 15, 1972, This 
is based on medical reports of doctors of high reputation in the 
State and City of New York and is further based on the fact 


that, through a riygerous examination, they discharged him 


on 3/4s - that is, the Police Department - on thr basis 


of a tota] disability. Now, you are confining that total 
disability to police work, There is nothing in any of 
those reports that confinc it - from Dr. Bosworth or 

Dr. Briggin or any of the doctors who examined him - 

just to police work, When they said he was totally dis- 
abled, he was totally disabled from light work in the 
Police Department which he tried to do four days which 

was desk work, sitting down, standing up, walking around 
and pushing and pulling, bending, but he was unable to do 
that work; so that they gave him a 3/4s discharye and, 

as a matter of law and as a matter of the medical record 
here - by Dr. Frank who also verified on the record here 
today - that this man was totally disabled from December ll, 
1969 to June 15 of 1972. He was totally disabled and 
partially disabled from June 15 to the present time - to 
date. Based on your own witness's statement, based on 

the entire record which you have chosen to disregard, by 
your pointed questions to your witness, Dr. Fishman, that 
he could hypothetically do work from 1969, getting up from 
the table, sitting down, moving, pushiie; and pulling and 


all of these things you have brought out which the Police 


Department has already stated as a matter of fact and a 


matter of investigation that he could not do. 

ADMINISTRATIVE LAW JUDGE: Have you finished, sir? 

MR. BERGER: I have finished, 

ADMINISTRATIVE LAW JUDGE: Mr. Berger, I will write 
a recommended decision, I will mail a copy to Mr. Buturla 
at his home. I will mail a copy to you at your office, 
In addition, I will mail you a complete transcript of the 
hearing today so that you may have it for future use, 

MR. BERGER: All right, thank you, 

ADMINISTRATIVE LAW JUDGE: You're welcome. Thank 
you, very much, The hearing is now closed. 


(The hearing closed at 4:55 p.m, on October 24, 1973) 


I have read the foregoing transcript and hereby certify 


that it is a true and complete record of the hearing. 


re nd rane 


Hearing Assistant 
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[Letterhead of Staten island Medical Group) 
Auqust 28, 1973 


Joseph J. Oliva, M.D. 

Chief Medical Consultant 

Bureau of Disability Determinations 

Two World Trade Center 

New York, New York 10047 

Re: Douglas Buturla 
a/c #140-32-5420 
Notchart # given 


Dear Doctor Oliva: 


! examined this 30 year old former patrolman in my office on August 16, 1973. 
In December, 1969, he was In a car which was struck by another car. He in- 
jured his chest but the pain there has more or less disappeared. He also 
injured his back and right hip. He has continued to have pain In his back 

and occastonally down the whole spine since then, At times, this Is sharp 

pain or flery pain running from his scapula down the entire back. The pain 

in the right leg Is present at all times. He has heen treated by Dr. Briggin 
with heat and portable traction. He has seen Dr. Bosworth on several occasions 
and DR. Bosworth has suqgested surgery. However, he has seen so many physicians 
that he Is confused and scared of any operation. He worked for awhile at a 
sedentary job with the Police Department but found that he could not even sit 
In one position for any period of time and he wassfinally retired from the job 


on June 15, 1972. He has no plans for the future, as to attempting any type 
of work, including sedentary work. He has heard of an injection of something 
similar to papaya leaf for disolving discs and Is willing to try this although 
he is reluctant to attempt surgery. 


On examination, he is stall and husky. His height is 71''. He weighes 200 Ibs. 
He wears a corset support but he moves fairly briskly and he removes«his 
trousers readily while standing. He Is extremely tense and perspires freely 
from his patms and his axillae although the room is fairly cool. He has no 
limp, He stands on one leg with qood stability. His left shoulcer is held 
slightly higher than the right. His back muscles are supple but there Is 

slight flattening of the normal lumbar lordos!s. The neck muscles are supple 
and there Its full motton of the neck. There Is full motion of the upper extre- 
mittes. At the back, he can flex 40 deqrees, extend 5 degrees and has right and 
left lateral motion of 10 deqrees. | feel this represents some deqree of volun- 
tar limitatlon rather than a true range that Is possible. He allows 45 degrees 
of straight leq raising on the left and 10 deqrees on the right. Arm reflexes 
are normal, The left knee jerk is 24. The right knee jerk is obtained with 
normal amplitude and the right ankle jerk is of somewhat diminished amplitude. 
Pulses in the leqs are norma]. Motion of all lower extremity joints Is normal. 
The right thigh and the rignt calf measure about 1/4" more than the left In 
circumference although there is no noticable edema. He has hypesthesia of the 
entire right leq, from the toes to the groin without any relation to either 
peripheral or seqmental nerve distribution. 


Exhibit No, 30 (2 Pages) 


Douglas Buturla August 28, 1973 
A/C #140-32-5420 


X-rays: X-rays of the chest and of the lumbo-sacral spine dated 
June 11, 1973 are submited, They are of poor technical 
quality but show no specific abnormality. No definite 
narrowing of any of the lumbar interspaces is noted on 
these x-rays. 


Diagnosis: 1) History of chest injury, no objective or subjective 
residuals, 


History of low-back injury, probable mild, riqht lumbar 
neuropathy. Considerable psychogenic overlay and hysteric 
anesthesia of right leq. 


It Is unfortunate that patient has little insight Into his difficulties. 
There Is a certain degree of back strain and right lumbar neuropathy but 
no more than Is found in many people who are at work on full time. The 
basis for his present difficulties and Inability to move Is mainly psycho- 
genic. It is nevertheless real and he needs some psychiatric support if 

he Is not to become Invallded at an early age. 


Very truly yours, 


[Sqd] Herman I. Frank 
Herman |. Frank, M.D. 
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IbQUGLAS J. BUTURLA, 


Plaintiff, H NOTICE )PION 


- ayainst : Civil Action 
No. 72 € FOG! 
CASPAR WEINBERGER, Secretary 
of health, Education and 
\elfare, 


i] 
| Defendant 
\ 


tm 3 
PLEASE TAKE NOTICE that, upon the pleadings, including 


the record and supplementary record of administrative 
| 
proceedings, and all prior proceedings had herein, defendant} 


shall move this Court on the 10th day of April, 1975 the 


U 
United States Courthouse, 225 Cadman Plaza East, Brooklyn, 


Hew York, for judgment on the pleadings dismissing the 
‘complaint pursuant to Rule 12(c) of the Federal Rules of 


Civil Procedure on the grounds that the pleadings disclose 


t there is no issue of fact to be tried and that 
icfendant is entitled to judgment as a matter of law, and 
other and further relief as this Court shall deem 
just and proper. 


‘Dated: Brooklyn, New York 
April 4, 1975 


Yours, etc., 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
Attorney for Defendant 
225 Cadman Plaza East 
Brooklyn, New York LL: 


yyy? 


By: 


f fy K Ar7 
ak. —.)h)60UmUmCt”tC~< CC!!! 
Assistant United States Attorney 


TON M.. CPecvtikR, Loo. 
orney for Plaintiff? 
> Fifth Avenue 

i@v York, New fork 10017 
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| DOUGLAS J. 


_ OF HEALTH, 


Assistant U. S. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


BUTURLA, 


Plaintiff, 


- against - 


CASPAR WEINBERGER, SECRETARY 


Defendant. 


MEMCRANDUM OF LAW 
SUPPORT OF MOTION 


Civil Action 
No. 71 € r061 


EDUCATION AND WELFARE, 


IN 
OF 


DEFENDANT FOR JUDGMENT 
ON THE PLEADINGS 


HENRY A. BRACHTL 


Attorney 


BORGE VARMER, ESQ. 
Regional Attorney 


SIDNEY A. SAYOVITZ, ESQ. 
Assistant Regional Attorney 
Office of the General Counsel 
Department of Health, 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
Attorney for Defendant 

225 Cadman Plaza East 
Brooklyn, New York 11201 


Education & Welfare 


$Ub6 


PRELIMINARY STATEMENT 
This is an action against the SECRETARY OF HEALTH, 


EDUCATION AND WELFARE, under Section 205(g) of the Social 


| Security Act (the “Act"), 42 U.S.C. §405(g), to review a final 


determination of the SECRETARY which denied the application of 
| DOUGLAS J. BUTURLA for a period of disability and disability 
insurance benefits. 

This memorandum is submitted in support of defendant's 
motion for judgment on the pleadings affirming the decision of 
the SECRETARY pursuant to Rule 12(c) of the Federal Rules of 
Civil Procedure and Section 205(g) of the Act, 42 U.S.C. §405(g). 
This case presents no issue of fact to be tried, and defendant's 

‘termination that claimant has failed to establish a disability 


supported by substantial evidence. 


PRIOR PROCEEDINGS 

Claimant filed an application for disability insurance 
benefits on April 14, 1970, claiming that he became unable to 
work beginning on December 10, 1969. (Tr. 32-35) The 
application was denied, both initially and upon reconsideration. 
((Tr. 38-39, 43-45) At claimant's request a hearing was held 
on May 24, 1971, at which his claim was considered de novo. 
(fr. 20-31) The Hearing Examiner found that claimant was not 
under © ‘i:sability within the meaning of the Act (Tr. 6-15) and 


the Ay ..§ Council denied claimant's request for review of 


3.) 


\the decision of the Hearing Examiner on June 29, 1971. 


(rr. 3) 
Claimant then commenced this action seeking judicial 
review. On January 19, 1973, this Court remanded the matter of 

,Claimant's application to the SECRETARY for further 
administrative action. Upon a supplementary evidentiary 
heariae, the Administrative Law Judge on November 9, 1973 
determined once again that laimant is not entitled to a period 
‘of disability benefits. (Tr. 95-112) That claimant is not 
entitled to a period of disability or to disability insurance 
benefits became the final decision of the SECRETARY when the 
Appeals Council adopted the findings and conclusions of the 
Administrative Law Judge in its decision of December 8, 1973. 


(Tr. 76-78) 


ISSUE 
The sole issue presented to this Court is whether the 
SECRETARY'S decision that plaintiff was not under a disability 
within the meaning of the Act is supported by substantial 
evidence. 
STATEMENT OF FACTS 
Claimant's claim is based on a rib and back injury which 
he sustained on December 10, 1969, in an automobile collision 
which occurred while he was employed as a patrolman in the 
New York City Police Department. Claimant was thrown against 
the right car door, injuring his lower back, right hip region 


and right lower ribs. (Tr. 53) He was hospitalized for three 


. 


t 


‘days immediately following the accident (Tr. 53) and again 


|\for three weeks starting on June 19, 1970. (Tr. 65) 


With the exception of a few days of limited duty, (Tr. 183, 


{ 


(198), claimant ceased working for the Police Department from 


ithe time of the accident until his discharge from the Department 
‘ee June 15, 1972 because of disability. (Tr. 182) After 
iclaimant's discharge, he spent several days a week for several 
‘months observing operations in a real estate office from about 
August 1972 to about Decenber 1972.  {Tr. 184-185, 198-199) 
Pursuant to a recommendation in May, 1973 by his physician Dr. 
Briggin, that he engage in light work, claimant began assisting 
his wife in her dog grooming shop. (Tr. 185) Plaintiff claims 
to have been disabled within the meaning of the Social Security 
Act from the date of his accident, December 10, 1969, to the 


rime his activities in the shop commenced in May, 1973. (Tr. 


200-201) 


ARGUMENT 


DEFENDANT'S DETERMINATION THAT 
PLAINTIFF FAILED T0 ESTABLISH 
THAT HE MEE.‘S THE STATUTORY 
STANDARD OF DISABILITY IS 
SUPPORTED BY SUBSTANTIAL EVIDENCE 


The claimant bears the burden of proving that he is disabled 
so as to be entitled to Social Security disability irsurance 


benefits. This requirement is embodied in Section 223(d) (5) of 


‘the Act, which provides: 


809 


i oases. esse — —— — ee —_ -es— —_ fe Sse es —, 
"An individual shall not be considered 
to be under a disability unless he 
furnishes such medical and other 
evidence of the existence thereof as 
the Secretary may require." 42 U.S.C. 
§423(d) (5). 


"Disability" is defined in Section 223(d) (1) (A) 


" 


. . inability to engage in any 
substantial gainful activity by 

reason of any medically determinable 
physical or mental impairment which 
can be expected to result in death 

or which has lasted or can be expected 
to last for a continuous period of 

not less than 12 months; ae Oh 

42 U.S.C. §423(d) (1) (A). 


"fAjn individual . . . shall be determined to be 
under a disability," Section 223(d) (2) (A) explains, 


"(O]nly if his physical or mental impair- 
ment or impairments are of such severity 
that he is not only unable to do his 
previous work but cannot, considering 

his age, education, and work experience, 
engage in any other kind of substantial 
gainful work which exists in the 

national economy SS ee RR oes. Bees 


Td) (2) (A) (emphasis added). 


For purposes of §223(d) (2) (A), "work which exists 


in the national economy" is defined as: 


"work which exists in significant 
numbers either in the region where 
such individual lives or in several 
regions of the country." 42 U.S.C. 
§423(d) (2) (A) 


Furthermore, "Substantial gainful work" is not 
restricted under the statute to work which “exists in the 


immediate area in which he lives," or by whether or not 


"a epeci tie Job vacancy exists for him, 
or whether he would be hired if he 
applied for work." 42 U.S.C... $423(a) 
(2) (A). 

The applicable termination date of a claimant's alleged 
disability period is the “close of ... the second month following 
the month in which the disability ceases." 42 U.S.C. §416(i) 

, (2) (D). 

The wature of claimant's injury is not in issue. For 
purposes of his decision, the Administrative Law Judge accepted 
claimant's most severe characterization of his injury: that is, 
noting that claimant had never had surgery performed and that 
it could not therefore definitely be stated that claimant had 
sustained a herniated disc, the Administrative Law Judge assumed 
for the purposes of his determination that claimant had suffered 
that disorder. (Tr. 108) Thus, no issue as to the character 
of claimant's injury is presented. 

Instead, assuming that claimant suffered a herniated disc, 
the issue was whether such an injury constituted a disability 
under the Act. 

Substantial evidence supports the finding of the 
Administrative Law Judge that claimant's injury did not 
constitute a disability within the meaning of the Act. 


The evidence of record shows that, following a short 


recuperative period after his accident, claimant's residual 


impairments were not of such severity that he was vrecluded 


from returning to types of light or sedentary work for which 


he was otherwise qualified by virtue of his youth, education, 
and experience. 

Dr. Frank, an orthopedic surgeon and medical adviser who 
testified at the request of the claimant's attorney, stated 
at the supplementary hearing that there are many people working 
full duty with herniated discs. (Tr. 158) Although Dr. Frank 
indicated that he would not state that plaintiff had no impair- 
ment, in light of his diagnosis of hysteria and psychogenic 
overlay, he nonetheless testified that claimant's actual 
orthopedic conditions produced no impairment of his ability 
to stand or sit, and slight impairment in bending his trunk. 

He said plaintiff could walk up to ten blocks with no impairment, 
could carry, pull, push, or lift up to twenty-five pounds, and 
could use public transportation. (Tr. 156-158) The doctor 
stated that his answers would be no different if it were in 

fact established that claimant had a herniated disc. (Tr. 158- 
159) The doctor further indicated that claimant was capable of 
sedentary or light physical activity and that this would he true 
even if claimant had a herniated disc. (Tr. 159-160) 

Dr. Sidney Fishman, a vocational expert who testified at 
the supplementary hearing, was asked whether, considering certain 
dysfunctions, claimant could work at any full-time job based on 
his age, education, training and work experience. Ile was asked 
to assume that claimant suffered from a back impairment requiring 


him to wear a lumbosacral brace for support. He was further 


asked to assume that the job would allow claimant to remain 


primarily seated, to have the opportunity to stand at will, 
‘and would not require frequent bending or lifting, pulling or 
‘pushing more than ten pounds. (Tr. 217-218) The witness 
indicated that claimant could perform office clerical jobs 

(Tr. 220-223), that claimant could also do bench assembly work 
(in a variety of light industries in the New York area, (Tr. 
1220, 223), that claimant could work as a bench machine operator 
lor as an inspector. (Tr. 227-228) The witness said all such 
jobs existed in the New York area and that a majority of 
‘employers would hire persons with injuries such as claimant's.1/ 
' (Tr. 229-230) 

The testimony of a vocational expert witness as to the 
capacity of 2n individual to perform work activity has been 
repeatedly accepted. Ross v. Richardson, 440 F.2d 690 (6th 
Cir. 1971); Woods v. Finch, 428 F.2d 469 (3rd Cir. 1970); 
Gentile v. Finch, 423 F.2d 244 (3rd Cir. 1970); Gray v. Finch, 
427 F.2d 336 (6th Cir. 1970); Mullins v. Gardner, 396 F.2d 139 
(6th Cir. 1968); Miller v. Finch, 430 F.2d 321 (8th Cir. 1970). 
The cestimony of such a witness need not be based on personal 
knowledge of the exact nature and duties of the jobs cited as 
being within a person's capabilities but may instead be based 


on secondary reference sources. Rose Vv. Cohen, 406 F.2d 753 


1/ It should be noted that in any event, no finding that 

~ work is available in claimant's immediate area or that 
a specific job vacancy cx1ists for him would be required. 
42 U.S.C. §423(d) (2) (a). 


| (6th Cir. 1969); Schmidt v. Secretary of N.F.W., 299 F.Supp. 


L383 (DcP UR. 2969). It has been held further that under the Act 


the Secretary may take administrative notice of jobs the plain- 
tiff can do. Brown v. Finch, 429 F.2d 80 (5th Cir. 1970) Breaux 
v. Finch, 421 F.2d 687 (5th Cir. 1970). 

Claimant has testified to severe pain in his back and 
lower right leg (Tr. 27) and has stated that he found himself 
unable to perform limited police duty. (Tr. 27) Nevertheless, 
it should be noted that claimant was able to observe activities 
in a real estate office for several months (Tr. 184), driving 
to and from the office, and that his failure to enter that line 
of business was not a result of physical inability to engage 
in that work but rather because he “decided against it." 

(Tr. 185) Further, Dr. Bosworth, an orthopedic surgec™ who 
examined claimant on January 18, 1971, found that while dis- 
abled for general police duty, claimant was not disabled for 
limited duty (Tr. 70), and also reported on May 16, 1972 that 
restricted status was possible except during possible periods 
of aggravated pain. (Tr. 260) Moreover, the Police Pension 
Fund Medical Board reported essentially negative findings on 
January 19, 197?. (Te. 258) 

There i3 conflicting medical evidence as to wrether spinal 
surgery was required. In any event, claimant refused to undergo 
such surgery and returned to work in May, 1973 without having 
undergone the surgery. (Tre. 28) 


Claimant claimed receipt of a police disability pension 


| ‘ 
and a sum of money in a court action arising a 
back injury. (Tr. 182, 202) However, it is well established 
that findings of disability by other governmental or non~-govern- 
mental agencies are not determinative of the issue of disability 
under the Social Security Act, since the definitions of dis- 
ability under the v-rious programs may not be the same. Thus, 
the fact that claimant has been found to be disabled for purposes 
of other programs or agencies is not controlling as to the 
SECRETARY. Soto v. Secretary of Health, Education and Welfare, 
308 F.Supp. 603 (D.P.R. 1970) (military disability discharge); 
Zimbalist v. Richardson, 334 F.Supp. 1350 (E.D.N.¥. 1971) 
‘determination of Veterans Administration of total disability) ; 
McMullin v. Richardson, 350 F.Supp. 467 (E.D.Va. 1972) (military 
disability discharge); Collier v. Richardson, 344 F.Supp. 768 
\(W.D.Va. 1972) (state industrial commission); Hash v. Richardson, 
322 F.Supp. 267 (W.D.Va. 1971) (U.S. Public Health Services 
determination of disability); Ratliff v. Richardson, 445 F.2d 


1440 (5th Cir. 1971) (employer's disability program); Echols v. 


Gardner, 276 F.Supp. 499 (S.D.Tex. 1967) (military disability 


discharge); Gee v. Celebrezze, 355 F.2d 849 (7th Cir. 1966), 


cert. denied, Gee v. Gardner, 385 U.S. 856 (1966) (determi- 
nations of “other agencies" made on the basis 0: different 
standards); Little v. Richardson, 47) F.2d 715 (9th Cir. 1972) 
(state agency determination of disability); Branch v. Finch, 
313 F.Supp. 337 (D. Kansas 1970) (determination of disability 


by state or some other agency). 


| 
| . 
= - -_——-- .- _ - ~ —. - — _ ~ ~ -_- 
| | | 
As noted above, in order to establish entitlement to a 


‘period of disability and disability insurance benefits, claimant 


ned the burden of establishing that he was unable to engage in 
‘substantial gainful acitivity by reason of a physical or mental 
impairment the existence of which is demonstrated by evidence 

| supported by objective data obtained by medically acceptable 

' clinical and laboratory techniques, at a -ime when he met the 
insured status requirements of the Act. 42 U.S.C. §423(d) (5); 
'DeNafo v. Finch, 436 F.2d 737 (3rd Cir. 1971); Reyes-Robles v. 
‘Pinch, 409 F.2d 84 (1st Cir. 1969); Franklin v. Secretary of 
‘'H.F.W., 393 F.2d 640 (2d Cir. 1968); Peterson v. Cardner, 391 
F.2d 208 (2d Cir... 1968) . 

On the basis of a thorough evaluation of the evidence of 
record, the SECRETARY determined that this claimant fai-’ed to 
establish that he was under a disability within the meaning of 
the Act. It is submitted that the Secretary's determination 

is reascnable and should be affirmed by this Court as supported 


| 


‘by substantial evidence. 42 U.S.C. §405(g). Richardson v. 
Perales, 402 U.S. 389 (1971); Levine v. Gardner, 360 F.2d 727 
'(2d Cir. 1969); DeJesus Faria v. Secretary of H.E.W., 336 F.Supp. 
(1069 (D.P.R. 1971); Torres v. Secretary of H.E.W., 333 F.Supp. 


676 (D.P.R. 1971). 
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CONCLUSION 


It is respectfully submitted that the decision of the 


SECRETARY is supported by substantial evidence and should be 


affirmed. 


Dated: Brooklyn, New York 
ApELL. “«@ 5. 1975 


Respectfully submitted, 


DAVID G. TRAGER 

United States Attorney 
Attorney for Defendant 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, New York 11201 


Of Counsel: 


KENRY A. BRACHTL 
Assistant United States Attorney 


BORGE VARMER, ESQ. 
Regional Attorney 


SIDNEY A. SAYOVITZ, ESQ. 

Assistant Regional Attorney 

Office of the General Counsel 

Department of Health, Education and Welfare 


LOUISE S. GOLDBERG, a senior law student at the 
New York University Law School and a participant in the 
Federal Civil Litigation Clinic conducted in the Office of 
the United States Attorney, Civil Division, assisted in the 
preparation of this Memorandum. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


DOUGLAS J. BUTURLA, 


Plaintiff, 
Civil Action 
~against- No. 71 C 1061 


CASPAR WEINBERGER, SECRETARY OF 
HEALTH, EDUCATION AND WELFARE, 


Defendant. 


MEMORANDUM OF LAW IN 
OPPOSITION TO MOTION 
OF DEFENDANT FOR 

ON THE P 


MORTON M,. BERGER 
Attorney for Plainciff 
555 Fifth Avenue 

New York, N.Y. 10017 


This memorandim is submitted in opposition to 


the defendant's motion for judgment on the pleadings dismissing 


plaintiff's complaint on the grounds that this case presents 
iesues of fact and that the decision of the Secretary is not 


supported by substantial evidence. 


This is an action against the Secretary of 
Health, Education and Welfare to review a final determination 
of the Secretary which denied the application of plaintiff, 
DOUGLAS J. BUTURLA for a period of disability and disability 


insurance benefits. 


PRIOR PROCEEDINGS 


Plaintiff filed an application for disability 
insurance benefits on April 14, 1970 due to his inability to 
work commencing on December 10, 1969. His application being 


denied, plaintiff requested a hearing which was held on May 24, 


1971. Again, plaintiff's claim was denied and che Appeals 


Council denied plaintiff's request to review the decision of 


the Hearing Examiner. 


Subsequently, plaintiff commenced an action in 

this Court seeking judicial review. On January 19, 1973, 
this Court remanded this action to the Secratary for further 
administrative action. On October 24, 1973, @ supp Llemantary 
evidentiary hearing was held upon which it was decided that 
plaintiff was not entitled to disability benefits. Thereafter, 
the Appeals Council adepted the findings and conclusions of 

| the Administrative Law Judge and this became the final decision 


i| 
| of the Secretary. 


STATEMENT OF FACTS 


Plaintiff's claim for disability insurance 
benefits is based upon the severe back injury which he sustained 
on December 10, 1969, in an automobile collision which occurred 
while he was in the course of his employment as & patrolman 
for the New York City Police Department. Plaintiff injured his 
lower back, right hip region and right lower ribs when he was 
thrown against rhe right car door of the automobile in which 


he was a passenger. He was immediately hospitalized for his 


3720 


| back injury at Doctor's Hospital for 4 days and subsequently 


was readmitted to Doctor's Hospital for approximately 1 month 


and received 24 hours a day traction and was treated by several 


doctors. (record to be later referred to) 


Plaintiff ceased working for the Police Depart- 
| ment, with the exception of a few days of light duty, from 

the date of the accident until his discharge from the Police 
Department on June 15, 1972 because of his severe back injury 
and disability. Thereafter, plaintiff spent one or two days 

a week for several months attempting to learn the operations of 
a real estate office from about August 1972 to December 1972 
(Tr. 198-199). In May 1973, plaintiff began assisting his wife 
in her dog grooming shop a few hours a day up to October 24, 


1973, the hearing date (Tr. 185). 


ARGUMENT 


DEFENDANT'S DETERMINATION THAT 
PLAINTIFF FAILED TO ESTABLISH 
THAT HE MEETS THE STATUTORY 
STANDARD OF DISABILITY IS MOT 

B A EN 


Plaintiff submits that he was disabled within 


| the meaning of the Social Security Act from December 10, 1969 


to May, 1973, and defendant's determination that he has failed 
to establish a disability is not supported by substantial 
|| evidence. 


The record shows that plaintiff's impairment was 
| of such severity that he did not return to work following the 
accident until October, 1970, ten months after his accident 
(Te. 183). It will also show that hie injury was of such severi- | 
ty that he was not able to work limited or light duty for the 
Police Department at that time for more than a few days and 
subsequently was totally disabled and totally unable to work up 
to the time he was discharged from the Police Department on 
June 15, 1972 due to a finding of total disability resulting 
from his back injury (Tr. 183, 198). Furthermore, the record 
shows that after Juce 15, 1972, plaintiff spent one to two days 
| @ week, three to four hours a day at a real estate company for 
approximately four months in order to observe and learn 
(Tr. 198-199). Subsequently, he remained totally disabled until 
May 1973. After May 1973, to the hearing date, October 24, 1973, 
he continued to be substantially disabled while he worked part # 


time in his wife's dog grooming shop. 


It is submitted that this record indicates that 


plainciff's impairments precluded him from engaging in 


substantial gainful activity" within the meani.g of 42 U.S.C. 
423 (a) (1) (A). It has been held in Margaret Lyoyd v. HEW, 
USDC, D.C. (1972), where claimant had three different jobs as 
accountant and bookkeeper for eleven months in a twenty month 
period and had to quit these jobs because of impairments, that 
the inability to stay on a job for a reasonable length of time 
shcwed an inability to do substantial, gainful activity. Further 
in Arthur Sheehan v. Richardson, USDC, Conn. (1973), where a 
truck driver with ruptured vertebral discs had vocational re- 
habilitation training for two years at a school of watchmaking, 
for six hours per day, four days a week, the Court held that 
training for future employment is not tantamount to the ability 
to do substantial, gainful activity. Further, in Roberta Toole 
v. Weinberger, USDC, D. Ore. (1973), the Court held that work 
for short periods of time or light part-time work at low pay 
with a sympathetic employer is not substantial, gainful acti- 
vity. It should be noted here that plaintiff ultimately took 


a part-time position in his wife's pet grooming shop in May 


(1973 (Tr. 185-186, 199-200). In Joan Siegers v. Richardson, 


' ysDC, WD - Mich. (1970), the Court held that family-oriented 


| part-time work is not gainful, substantial work. Therefore, 
it is submitted that the record is supported by substantial 
evidence that the plaintiff was not able to do substantial gain- 


ful activity. 


In Copeland v. Secretary of KEW, 336F Supp. 
517 (1972), the Court held that the earning ty claimant the 
amount of $500.00 over a six month period did not evidence a 
capacity to engage in substantial gainful activity and granted 


plaintiff's motion for summary judgment. 


With respect to the testimony of Dr. Frank, 
an orthopedic surgeon assigned by HEW to examine the plaintiff, 
he attempted to testify as to plaintiff's impairment on the 
basis of mental causes, as well as to orthopedic (physical) 
causes (Tr. 156-157, 166-169). In his report (Tr. 264), Dr. 
Frank states that "There is a certain degree of back strain 
and right lumbar neuropathy....°1ue basis for his present dif- 
ficulties and inability to move is mainly psychogenic. It igs 
neyertheless real and he needs some psychiatric support if he 


u 


is not to become invalided at an early age” (Emphasis added). 


It was Dr. Frank's opinion that plaintiff was 
unable to move and in danger of becoming an invalid at an early 
age mainly due to the psychogenic after effects of his back 


injury. However, the Administrative Law Judge severely limited 


Dr. Frank's testimony to »rthopedic findings (Tr. 157, 159, 


161) and did not allow Dr. Frank to testify as to impairments 
of a psychogenic nature in casociation with a herniated disc. 
It 1s submitted that the Act allows disability benefits for 

@ disability due to mental impairment as well as physical im- 
pairment and therefore the Administrative Law Judge erred in 
excluding this testimony by Dr. Frank. In Whitt v. Gardner 

389 F 2d 906 (1968), where a miner with a back injury filed for 
benefits because of inability to work because of pain and had 
been dizgnosed by doctors as being nervous with severe anxiety 
and depression, the Court held it was error for the Secretary 
to hold that impairment must be established by objective medical, 
clinical or laboratory evidence; disability or impairment due 
to neurosis will entitle claimant to benefits. In Smith v. 


Weinberger, 356F. Supp. 954 (1973), the Court held that a com- 


\- 

bination of physical and mental impairments would entitle a 
claimant to benefits if he was prevented from engaging in gain- 
ful employment because of them; objective data wae not the sole 
criterion. It was also held that it was error for the Secre~ 


tary to disregard evidence of pain in denying benefits in 


McGoldrick v. Richardson, USDC, WD-No (1971). Plaintiff tes<i- 


fied as to hie severe pain and necessity to take pain medica- 
tion and the wearing of a back brace (Tr. 178-182) and all of 
the doctors who examined plaintiff supported his complaints 

of pain. Yet this testimony as to the disabling nature of pain 
is disregarded by the Administrative Law Judge in his decision. 
Therefore, it is submitted that the Administrative Law Judge 
erred in two respects; Firstly, in not considering any testi- 
mony as to the psychiatric or mental impairment of plaintiff 
and insisting on objective data; and secondly, in disregarding 
the jJisabling nature of pain as testified to by the plaintiff, 
aad as supported by all the doctors in their reports submitted 


to the Administrative Law Judge. 


With reference to the testimony of Dr. Sidney 


Fishman, the vocational expert who testified at the supplemen- 


tary hearing, it is subaitted that the validity of his test- 
mony stands or falls upon the validity of the hypothetical 


| question that was posed to him by the dainistrative Law Judge. 


In other words, if the Administrative Lew Judge erred in his 
conclusion ip formulating his hypothetical question as to the 
severity of plaintiff's impairment, then Dr. Fishman's testimony 
| would be invalid. Since Dr. Fishman did not have the benefit 
| of De. Frank's evaluation of plaintiff's mental or psychological 
impairments, Dr. Fishman's opinion was pased on insufficient 
information. However, for the reasesons cited above, Dr. Fishnan's 
testimony is not valid bucause the hypothetical question posed 
to him by the Administrative Law Judge is not supported by 


substantial evidence. 


As to the plaintiff's refusal to undergo spinal 
eurgery, Dr. Frank cestified (Tr. 166-169) that many patients 
develop a fear of spinal surgery. This is in accord with Dupius 
v. Finch, USDC, WD-LA (1970), where claimant war found to have 
sacroiliac strain and s slipped disc. A vocational expert 
stated that the claimant could become « school crossing watch- 


man. Claimant's doctors recommended surgery in that case, but 


4 


claimant refused for fear of being confined to a wheelchair 
and of death itself. The Court held there that claimant was 
disabled and granted benefits and should not be prejudiced be- 


cause of a genuine fear of spinal surgery. 


With respect to the Police Pension Fund Medical 
Board, their examination of plaintiff on May 24, 1972 found him 


| urfit for police duty by reason of his back and subsequently on 
June 15, 1972 he was retired on a certificate of accident 


disability. 


Finally, the determination of the government's 
agents and employees were pre-determined and are self-serving. 
Where it was first determined that plaintiff was not entitled 
to social security there was no medical examination by any 
doctor of the government to support the speculative hersay 


self-serving conclusions and decision of the goverment employees 


which facts were set forth in parszraph 13 of plaintiff's 


complaint. 


To obviate this patent situation another hearing | 
| 


was set up on October 24, 1973 and this time for the bearing, 


Dr. Ha.bush examined the plaintiff. Unfortunately, Dr. Harbush 
4ied and although his x-rays were produced, his tapes were 


not produced. 


The claim was that the tapes were "“undecipher- 
able" (Tr. 189-191). The tapes were never produced to see if 
they were actually undecipherable although the x-rays of poor 
technical quality were produced (Tr. 155 and 156) Reservation 
was made at that hearing that plaintiff have the right to have 


his own doctor present at the hearing (Tr 137). 


This reservation was made because a few days 
prior to the hearing, it was ascerteined that plaintiff's 
doctors were unavailable for the hearing. Dr. Bosworth having 
cetired and Dr. Briggin being 2n vacation. Prior to the 
hearing, the referee was called for an adjournment but would 


not grant one. 


To the present, the government employees in al: 


of their conclusions have not shown the following facts: 


Immediately after December 10, 1969, the date 


of the accident and the onset of his back injury, plaintiff 


eli- 


| Briggin wool) Mey 1973 (Tr. 185). 
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ven coufined to Doctor's Hospital for three days (Tr. 179). 
Or. Briggin treated his back three times a week to April 29, 
1970 and ones « weex up t° May 27, 1970 and approximately twice 


a month to July 28, 1°% 4 approx*mately once a month to 


June 22, 1972 ané w.d:tsorstly in February 1973, March 29, 1973 
and May 1973 (ix: .« - Te. 276) and during this period he 
was also ser... ~ odworth and Dr. Savino and having x-rays 


taken (Exhibit 26 - rr. 258) and was on Percodam end Talwin 
ead muscle relaxants (‘Ir. 162) and was hoepitalized for bis 
back again in Doctor's Hospital in June 1970 for approximately 
one month (Tr. 180) and did light work a few days (Tr. 183) 
and Dr. Frank’s report otates as follows: "He worked for a 
while at a sedentary job with the Police Department but found 
that he could not even sit in one position for any pariod of 
time and was finally retired from the job on June 15, 1972" 
(Exhibit 30 - Tr. 263). That he was totally disabled until 
June 15, 1972 (Tr. 182) and used «a portable traction machine 
three times a week to the date of the hearing of October 2h, 
i973 (Tr. 182) and thes he continued under the care of Dr. 


It was also unrevesled to the present time 


t 
that Dr. Frank eccepted the fact that plaintiff was totally 
disabled up to June 1972 as determined by the Police Department 
and that he was partially disabled up to the time of the 
hearing on October 24, 1973 (Tr. 156) so that the findings of 
| another governmental or non-governmental agency were accepted 
by the guvermsent contrary to the claim of David C. Trager in 
‘ his memorandum (Tr. 143). Dr. Frank admitted that early x-rays 
| between L4 & L5 but later X-Rays showed the narrowing 
of plaintiff's back showed no narrowing And this meant exten- 
sion of disc material leading to a diagnosis of herniation 
(Tr. 144 and 145). Dr. Frank testified that Dr. Bosworth's 
diagnosis of lacerated lumbar 4 disc meant a tear of the disc 
and this meant a herniation (Tr. 166) so that a diagnosis of 
herniated disc was firmly established contrary to the gratu- 
ities of David C. Trager in bis memorandum (pages 6 and 7). 


Dr. Frank could say nothing about “standing, 
sitcing, pulling, pushing" prior to his examination of the 
plaintiff (Tr. 163). 


Again on Tr. 172-173 he could give no commit- 


—it or opinion prior to his examination as to pushing, pulling, 
carrying and bending. 


Dr. Fishman was not a medical doctor (Tr. 209- 


The referee nevertheless proposed the hypotheti- 


cal question that from December 10, 1969 to March 1973, that 
Dr. Frank had stated, which he never had, that plaintiff could 
do "pushing and pulling even with a force up to 25 lbs." 

(Tr. 218). 


This further assumption was without foundation, 
untrue, false and incorrect, improper and a distortion of the 
record that any answers by Dr. Fishman, not a medical 
doctor, ce meaningless and worthless, speculative and hear- 
say and must be disregarded, stricken and purged from the 


record. 


In conclusion, it was obvioue that the pattern 
of predetermination preconceived by the governmental agents 
and employees was going to continue and the referee wae going 
to find against plaintiff. Again in desperation and futility 
it was requested that plaintiff be allowed to have time to 


obtain his own doctor (Tr. 248). 


{| 


{ 


| 
| 


| 
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In the light of the cold record, it is clear 
that this was not necessary and the government did not legally 
prove that plaintiff could perform any other work outside of 
his regular work from December 10, 1969 to May 1973 and did 
not prove and sustain their affirmative defenses alleged in 
their answer. On the contrary, the uncontradicted testimony 
of the plaintiff showed that he was totally disabled from work 
up to June 15, 1972 when he was retired and thereafter could 
not engage in substantial, gainful activity as defined by the 


Courts. 


The uncontroverted evidence shows during this 
period that he attempted to do light police work but couldn't 
even sit in one position for any length of time. 


That he continued to be substantially incapaci- 
tated from June 15, 1972 until May 1973 during which time he 
was still under medical treatment and used « portable traction 
machine three times a day end that he attempted to reorientate 
himself and learn real estate without pay from approximately 
June 1972 to January 1973, and from May 1973 to October 24, 1973, 
the hearing date, he worked pert time for a few hours a day in 


o15< 


his wife's pet shop. 


In recapitulation, the report of Dr. Frank 
shows that he examined plaintiff on August 16, 1973 (Tr. 263). 


_Se that his orthopedic findings and testimony relating to 
plaintiff's disability did not cover any period prior to his 


examination of August 16, 1973 (Tr. 163 and 172-173). So thet 
an award even on the orthopedic findings permitted and limi’.ed 
by the referee must be sustained up to August 16, 1973. 


In addition, since Dr. Frank was only permitted 
to testify and was limited to his orthopaedic findings (Tr. 156- 
157, 166-169) in evaluating future disability from the date 
of his examination of August 16, 1973, his opinion without con- 
sidering che psychogenic findings on future disability is 
legally inadequate and not binding and an award must be con- 
tinued and given to the plaintirf up to Octover 24, 1973, the 
date of the hearing. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that 
the decision of the Seeretary is not supported by substantial 


L 


evidence and should be reversed and disaffirmed and Social 
Security award be made to the plaintiff. 


Dated: New York, N.Y. 
May 22, 1975. 


Respectfully submitted, 


MORTON M. SERCER 


Atterney for Plaintiff 
$55 Fifth Avenue 
New York, N.¥. 10017 
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THE COURT: The court has heard 
full argument on this matter. It was he.ore 
thie court on an earlier occasion. This 
court through Judge kosling remanded the case 


for supplemental proceedings. At the supplemental 


proceeding the claimant was represented by eminent 
counsel and was given a full opportunity to 


present evidence. There was testimony particularly 


from an orthopedic specialist, Dr. Frank, and 


based upon that medical testimony there wa3 
testimony from Dr. Fishman on jobs that the 
cli ‘mant might have held during the period he 
Claimed full disability. 

The administrative judge wrote a full 
analysis of the record and appeals counsel also 
analyzed the objections made by the claimant to 
the administrative board judges’ findings and 
conclusions. 

This court finds that there is a 
substantial basis for the denial of disability 
benefits. 

At this hearings the chief %nd so far 
as I can tell the only objection is that tne 


hypothetical question put to Dr. Fishman assumed 
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n 


a state of medical facts not established » 


tm 


through the testimony of Dr. Frank. 

MR. BERGER: That is right. 

THE COURT: Namely, that Dr. Frank 
testified to the orthopedic situation as of 
the date of his examination and thereafter, 
whereas Dr. Fishman's testimony was predicated 
on assumptions tha that orthopedic situation 
10 existed prior to the examination. 

11 In addition, Dr. Frank's testimony 
12 with respect to the psychogenic overlay was 
13 not adequately encompassed within the opinion 


14 |] of Dr. Fishman - 


15 MR. BERGER: As to disability, not just 
injury. 

| THE COURT: - - as to disability. 
18 | MR. BERGER: Not as to just the herniated 
19 disc. It is possible that you could have a 
20 herniated disc without any disability. The 
important thing here is disability, not just 
the injury. 


2° | THE COURT: An expert may of course 


the 
24 base his testimony on/expert opinion of another 


expert, and if he is expert he may draw 


inferences from that expert's opinion 
althouah they are not stated explicitly. 


See Rule 703 of tiv: Rules of Evidence of 


the Federa) Court. 

While the «ecord is not as complete 
es it would have beer on a full trial with 
sounse) for hoth - and with the jude 
actina as an imparti’:! arbitrator instead of 
himself participating in colloquy with counsel 


and asking questions. based uron the reading 


of many of these records I cannot say that 


there was a sufficient lack of record te 
Warrant a reversal. .There is a substantial 


basis for the decision below. 


hecordingly, the motion for summary 
judgment must be cranted. This constitutes 
the findinas of the corrt. 


Thank you, gertlemenr. 


3 
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STATE OF NEW YORK ) 
: SS. 
COUNTY OF RICHMOND ) 


KORERT BAILEY, being duly sworn, doposes and saya, that deponent i nol « 
party to the action, ix over 18 years of age and resides al 286 Richmond Avenue, 
Staten Island, N.Y. 10302. That om the x day of (4 «<> , 1975 deponcut 
xerved the within ( ¢ I Cyt by upon J ONA wy, } aa 5 


! ? i fy 
f 2 


nel l ee 


attonrye(s) for : 
: P . 4 4 i ae 
inthisaction,at .~ ~ > te SZ 


the address(es) designated by sai attorncy(s) for that purpose by deposi ing :} true 
copies of same enclosed in a postpaid properly addressed wrapper, in an offwial 
depository under the exclusive care and custody of the United States post office 
department within the State of New York. 


Sworn to before me, this 

w 2 » day of Ay oy) 1975. 
. 2 Vf, 2 

YAN key Ar of Ftc [Se 
WILLIAM BAILEY - 

Notary Public, State of New York 

No, 45-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 


